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INTRODUCTION

This is a book meant to be used as a basis for discussions in a class
dealing with ethics and political philosophy although it may also be
helpful for readers just interested in how philosophers talk. When |
began teaching at Los Angeles Pierce College in 1966 the course was
promoted as the appropriate beginning class in philosophy. This
corresponded to a revision in the traditional two-semester sequence for
an introduction to philosophy made by UCLA so that students might
begin with topics more relevant to their daily lives than the somewhat
abstract questions of epistemology and metaphysics that usually were
seen as where to start.

In the nearly fifty years since then | have watched the academic world
shift away from looking at the questions about how we should live
(ethics) and how we should live together (political philosophy) as
matters of personal opinion to which words like “true” and “false” do
not really apply. The first textbooks | used stressed what is called
analytic philosophy with selections from philosophers pointing out the
supposed mistakes that had led their predecessors to expect anything
different. The goal of the instructor, it appeared, was to show how a
more precise exploration of language would allow students to better
understand the true basis of their personal choices when it came to
talking about right and wrong and so allow a greater degree of
tolerance when it came to others whose choices might be different.

That approach has virtually disappeared. What is called moral realism
— the idea that there can be objective (factual) answers to at least
some of our questions about right and wrong — has been revived in the
debates centering on the work of Peter Singer and others dealing with
topics such as animal rights and ecological responsibility. The sea
change in attitudes can be traced in large part to the advances in
technology that showed the need for renewed cooperation between
scientists and philosophers. Right and wrong in issues affecting life and
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death could no longer be reduced to matters of personal taste.

Quite possibly this might well change the goal of someone presenting a
class. Years back it seemed entirely reasonable to build a course
around selections from past or present writers that explored the range
of possibilities without attempting to bring students any closer to the
personal viewpoint of the instructor. This meant that | could play
Socrates with impunity. Today | have to ask whether an approach like
this is somewhat irresponsible, given the significance of the decisions in
which my students will be involved as citizens. Should | not be making
more of an effort to lead them to the “right” answers?

That itself will be one of the early questions for discussion as we go
along. What we do together in the next few pages will be the model
for how this workbook is organized. | will be presenting some initial
information, including brief excerpts from writers that are mentioned,
and then call on the reader to write out some answers to various
questions relating to the topic at hand. Some of them invite strictly
personal responses meant to further their own thinking while others are
intended as a basis for class discussion, whether face to face in a college
classroom or in its virtual equivalent with an online discussion board.

The organization of topics follows the outline | have used for a course
lasting fifteen weeks. We begin by looking at the beginning of Western
philosophy with the world of the Greeks, although at the same time |
want to point out parallels in ancient China. Next we look at the
adventure into meta-ethics (discussions about the terms used in ethics)
that led twentieth-century philosophers to move away from the
traditional approaches found in modern philosophy. Then we return to
those traditional approaches in order to learn more about the major
alternatives in answering the questions about right and wrong that
come up when we talk about both private actions and group decisions.



In the course as | have taught it | like to reserve the last few weeks for a
more detailed effort to consider specific controversial issues. In this
workbook | will pose various questions with references to help the
reader learn more about contemporary thinking.

The material for the course is essentially what | have posted online at
my website (http://www.internetlogic.org), including review questions.

| also have included other material that might prove helpful in
understanding how to evaluate an argument. Philosophy, after all, can
well be thought of as a conversation that in a sense begins over with
each new student. However, ideally it is more than a simple exchange
of opinions. There is a background to the conversation that needs to be
understood (the reason for learning more about Plato or Kant or Rawls)
and there are also techniques for testing how ideas fit together.
Through the process of class discussion some points of view can be
exposed as essentially worthless while others can be seen as entirely
reasonable even if not compelling. This does not mean that the goal of
a class is to arrive at definitive answers. It is rather to initiate a process
that will continue through a person’s lifetime.

A final note. After having taught the course online | returned to the
physical classroom, in part to see what adjustments might be called for.
One thing | found was that students who were used to a standard
textbook seemed less inclined to make use of my online material,
instead relying simply on class lectures and discussions. That motivated
me to develop the present workbook through the Amazon subsidiary of
Createspace.com, which did not require any upfront cost and made it
possible to produce copies at a fraction of the selling price of other
textbooks. This is something | recommend to other instructors.


http://www.internetlogic.org/

BEFORE WE BEGIN:

Below decide which of the following statements comes closest to your
present point of view on what to expect from a philosophy course
dealing with personal values.

(1) There are definite answers to questions about right and wrong,
but they should be found in religion, not philosophy.

(2) There are definite answers to questions about right and wrong,
and there should not be any real difference about whether they
come from religion or from philosophy.

(3) There are no definite answers to questions about right and
wrong since personal situations can be so very different.

(4) There are definite answers to questions about right and wrong,
but these are based on a person’s culture and so will not
necessarily apply to individuals from a different culture.

Now in the space below briefly defend your choice. What is the best
reason you can offer for someone to agree with you?

Finally, which point of view did you find the least acceptable — and
why?



SOMETHING MORE ABOUT THE TERMS USED IN THIS COURSE

Throughout the course we use the terms "ethical" and "moral." The
first come from a Greek word (ethos) that refers to customary or
expected behavior and the other from a Latin word (mores) that refers
to the same thing. In everyday usage, though, there are some
differences in their connotations. Students in law school, for instance
must take a course in legal ethics, which covers what in fact is typically
required in the actions of a lawyer according to state law or standards
generally accepted by the association (a state bar, for instance) that
licenses an attorney. An important study for future doctors or nurses is
a field called medical ethics, which in the same way deals with
professional responsibilities.

Because of this fact there is a tendency to think of "ethical" as
something dealing with a particular profession and "moral" as
something more personal. In this book, though, you will find me using
them almost interchangeably. Both refer to something being called
right or wrong not from a strictly legal perspective (what | am allowed
to do by the law) or from a strictly pragmatic one (what pays off one
way or another).

We are all used to talking this way. We can say, for instance, that
cheating on a test might be the right thing to do to get a high grade
(unless you get caught) but that it still is wrong from this other angle of
what we should be doing if we are to play by the rules. Whether we
also want to say it is unethical or immoral might depend on how we feel
about those rules. Someone who thinks that an instructor imposes
unfair or unreasonable standards might feel justified in cheating,
especially if it is a common practice. Teachers who have been caught up
in situations where they did something to guarantee that their students
scored higher on state-imposed standardized tests might feel this way



at the same time that they would condemn a colleague who took a
bribe to change an individual's score.

But just what is the basis for talking about right and wrong as though it
is something separate from what people ordinarily do (imagine a
situation in which cheating is taken for granted) or from what results in
legal penalties of some sort? For the ancient Greeks and Chinese this
was a lot easier to answer than it would be in our kind of world in which
we may share a common political system but still subscribe to possibly
quite different ideas about morality (think about differing views on
abortion and same-sex marriage as current hot-button issues).

For Plato and Aristotle in ancient Greece just as for Confucius and
Mencius in ancient China it was not a problem to develop a model for
ideal behavior. For ourselves, we need look only look back fifty years to
see how what would once have been socially unacceptable even if
widespread (premarital sex and unmarried couples having children are
examples) now are virtually taken for granted. Does this mean, though,
that right and wrong are really just what we are so used to that there
can be no standards by which to judge them objectively?

That obviously will be one of the key questions for our upcoming
discussions. One answer has been to say that there is something about
us as human beings that allows us to respond to certain situations as
clearly the right thing to do or the wrong thing to do. Cruelty to a child
typically strikes us as just wrong. Helping save an individual in danger
typically strikes as right. Maybe we try to explain this as thinking about
what we would want for ourselves (the idea of a Golden Rule) and then
seeing how this gets built up into a more elaborate code. If so, we are
asserting that not everything here is a matter of social conditioning, and
we may also think we have a way of judging any one culture's
expectations as better or worse.



THE DIFFERENCE BETWEEN "AMORAL" AND "IMMORAL"

Of course not everything we talk about has any moral relevance.
Whether as a teacher | come to your classroom wearing a blue shirt
with a tie or a T-shirt from Crazy Shirts with one of their Kliban cat
designs is not something that counts as a moral question. Whether |
come in with the intention of getting everyone to accept my personal
point of view about abortion or gay marriage or whatever else may
definitely be such a question, and it might be answered quite
differently, especially if | make it clear that your grade would depend on
coming back with the "right" position on an exam. Seeing what does
count as morally relevant is not going to be at all easy to decide, and
obviously in putting this course together | do build in some clear
preferences. This above all is true in talking about the connection
between morality and the political order.

Plato and Confucius were philosophers who saw how we are governed
as very definitely a moral question. In the Renaissance the Italian writer
Machiavelli took a quite different approach and saw the actions of a
ruler as outside morality in that all that mattered was his own survival,
which in turn would allow the survival of his state. Morality was how
the ordinary person would behave, and while it was important that the
ruler would appear moral he in fact was to act in a way we would term
amoral.

Following a distinction proposed by the philosopher Gilbert Harman, to
be immoral is to act against standards you accept as applying to yourself
while to be amoral means to act without accepting these standards.
The bank robber who knows what he is doing is wrong but for whatever
reason does it anyway is acting immorally. However, imagine another



bank robber like the individual | once heard explaining why she had
gone to jail in Northern Ireland: her action was basically fund-raising for
her cause. Here we might say that she was acting amorally.

| think this is a useful distinction, but the question the then comes up is
what happens when we compartmentalize morality in this way. It is an
issue not only in how someone in government approaches international
actions but whenever we talk about actions taken in wartime (for
example, the decision to use atomic weapons against Japan in the
Second World War). It also is an issue when we look at something like
globalization, especially when large international companies act to
maximize profits regardless of the impact on a local economy. Again, is
there any reason to say ordinary moral standards that you and | would
apply in our own private lives should have anything to do with how
either governments or large corporations operate in protecting or
advancing their own interests?

We will be coming back to all these questions as we go on.



1. WHERE IT ALL STARTED

PREVIEW: We need to begin with the recognition that a philosophical
question has to be answered differently than a religious or a scientific
question. However, there was a strong tendency in twentieth-century
philosophy to restrict all discussions to logic and the analysis of scientific
method, and in this section and the next we will have to look more
closely at this approach. Before we do, though, we are going to look at
the beginnings of philosophy in both ancient Greece and ancient China
since the basic questions for philosophy have not really changed since
then.

Philosophy as we are going to talk about it got started at roughly the
same time in Greece and in China. It appeared at times of conflict when
it seemed especially urgent to ask the question of what was the best
model for a government. In China, where a would-be social reformer
we know as Confucius died in 479 BCE, there was the failure of any one
local ruler to bring about the unification of the Chinese empire. In
Athens, where another would-be social reformer named Socrates was
executed for seemingly subversive activities a century later, there was
the turmoil resulting from an unsuccessful war against the rival state of
Sparta that had resulted in the city being occupied by an invading army.
In both areas there was a long literary tradition that saw a link between
personal morality and the well-being of a society, but there was also an
emerging tendency to see power alone as the only thing that mattered
whether for the individual or for the group.

Twenty-five centuries later this tension between some personal view of



right and wrong and the question of what is needed for a society's
survival is part of our own world as well. It appears whenever we ask
what we should expect of individuals who live in relative prosperity
while surrounded by those who do not, and it appears when we pose
the same question for the relatively prosperous society in which we
live. What do we owe our neighbors, whether on the local or the global
level?

While most of our emphasis will be on the development of philosophy
in the West, we will come back to the debates that raged in China after
the time of Confucius. One reason is that there are such striking
parallels between positions expressed (one will be the political
implications following different answers to the question of whether
human beings are basically "good"), and looking at these parallels
should help us better understand the different assumptions at work in
any answer.

| referred to both Confucius and Socrates as would-be social reformers,
which implies, quite correctly, that they failed in actually bringing about
the type of change they thought important. Their historical importance
lies in the fact that they both had followers who attempted to get the
same result through promoting their ideas in written form. In China we
first have a collection of anecdotes (the Analects) in which Confucius is
responding to various questions and then, somewhat later, we have a
more systematic development of his way of thinking in the writings of
Mencius. In Greece Plato, who had been a very young man when
Socrates died, presented a dramatized version of the trial that was
followed by a number of other works (the Dialogues) in which he used
Socrates and his contemporaries as the main characters in order to
work through a similar development.

Eventually key ideas of both teachers did come to shape the thinking of
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later generations. For nearly two thousand years advancement in
political service in China was tied to familiarity with the writings of
Confucius and Mencius. In the West a certain familiarity with the key
works of Plato and his own student Aristotle was seen as the standard
for being an educated person in the great revival of ancient culture we
know as the Renaissance, and this expectation persisted well into the
twentieth century. However, times do change and that suggests one
very basic question.

IS PHILOSOPHY A MISTAKE?

Is there a point bothering with these writers today when so much of
what they said appears linked to cultural patterns that are so different
from what we know of our own world? In the China of the People's
Republic Confucius is linked with an outdated feudal system, and here
in the West Plato and his own student Aristotle appear to be doomed by
relying on a picture of nature that we have completely replaced with
our modern science. Those of us trained in philosophy obviously think
there is, but a first job in a course of this kind may well be to persuade
you to agree with us. That means a preliminary question has to be what
makes philosophy different from either religion or science so that we
should take it seriously.

Let's take a moment to look at how Confucius and Socrates both
approached their job. First off, they make no effort to base their views
on any purely religious tradition that tells us what is expected by some
divine authority. In fact, one of the more interesting things about
Confucius is how he turned aside any question about the reality of
supernatural beings even as he encouraged traditional rituals, such as
those in which food offerings were left for the ghosts of someone's
ancestors. Asked whether the ghosts really gained anything from these
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offerings, he said, "Until you have learned to serve men, how can you
serve ghosts?" He follows up on this by asking "Until you know about
the living, how are you to know about the dead?" Looked at from a
sociological viewpoint, Confucius appears to be saying that the real
importance of the rituals would be the way in which they helped
maintain a strong sense of a family persisting through generations. His
emphasis throughout is on using purely human standards to decide
what would promote a better society.

For Socrates we have the Dialogue in which Plato presents his
encounter with an important religious figure who eventually joined with
those prosecuting him. Socrates is on his way to the court to learn
about the charges that have been brought against him and meets the
priest Euthyphro, who is on his way back. Inquiring whether the priest
also has become a target for official reprisals he learns that, no, the man
had gone to the officials to turn in his own father for murder. What
would be shocking anyway to Greek sensibilities was the idea of turning
against a parent, but when the priest with all the proper display of self-
righteousness explains the highly ambiguous circumstances of the case
Socrates asks him how he can be sure he is doing the right thing.

Euthyphro insists that as a religious expert he should know what the
gods expect. This leads to a conversation in which Socrates brings up
what is called the Euythyphro Dilemma: is something good (the right
thing to do) because the gods command it or do the gods command
something because it is good? As he continues to develop his own
thinking, Plato will expand on the idea that what is good as known by
reason (and not faith) is something that actually would let us judge a
religious teaching. Even more surprising, he states that the proper role
of religion in an ideal society would be to present a mythology
reinforcing social distinctions that allowed only the truly wise
(philosopher kings) to rule.
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Looking back at both ancient Greece and ancient China we might want
to see a difference in what religion meant to people in contrast to how
we are likely to think today. In both worlds there was a link between
the perception of right and wrong and what was expected by the gods.
However, the idea of personal immortality and consequently the idea
that actions in this life would have eternal consequences is something
emerging with the rise of Christianity.

Most of us have been raised in a cultural setting in which as likely as not
someone's moral outlook is firmly rooted in a specific religious
tradition. In a philosophy course on a tax-supported campus we
approach moral issues on a strictly secular basis: what can we say is true
based on reason and not on faith. Whether faith and reason can in fact
lead us to the same answers (Thomas Aquinas in the Middle Ages and
Immanuel Kant a couple of centuries back certainly thought this was the
case) is something for you to think about on your own. If they do not,
then for some religious individuals philosophy most definitely would
have to be seen as a mistake.

BEFORE GOING ON:

On this page present your own reaction to the last paragraph. Is there
anything here that might change the way you answered the questions |
posed on page 67
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PHILOSOPHY AND SCIENCE

If we do take religious beliefs out of the picture, how are to work
through what would be the right way to live (the questions of ethics) or
the right way to live together (the questions of political philosophy)? A
quick answer that might appeal to many of you would be to turn to
science. After all, don't psychology and sociology tell us what works to
make us better persons? And isn't the point of political science to tell us
what works to make a government better? Neither field of study
existed in ancient times, so aren't we going backward if we look at
people such as Confucius and Socrates, no matter how interesting we
find them?

The answer here is to look at what we actually hold up as an ideal of
science. Itisto be the search for knowledge about the world. However,
what we choose to look at and what we do with our knowledge is not
itself something scientific.

The distinction typically made to explain this is between facts and
values. Facts (descriptive statements) are about the way things are as
we observe them. Values (normative statements) take us into a
discussion of the way things should be. Science would be about facts
but it is philosophy that lets us talk about values.

To better understand this and also see a problem, let's take two
guestions we might ask. The first is whether you agree that members of
a family ought to shield someone who has broken the law. The second
is whether you agree that someone like the President of the United
States has a right to lie in the interests of national security.

On the next page indicate your own answers to each.
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YES NO  Ordinarily you should try to protect a loved one, even if it
means not telling the truth to the police.
YES NO The President does have a right to lie in order to protect us.

Our American legal system does not accept that a family member can
hide or assist someone wanted by the law, but Confucius actually felt
that family bonds were so important that he would disagree. Also, we
have looked at presidential cover-ups such as Watergate as examples of
what we will not tolerate in the United States, but Plato's imagined
philosopher kings are expected to lie systematically in order to maintain
what he sees as an ideal society (the Noble Lie, as it is called). Is our
legal system then right or wrong? Are our expectations of honesty in
the White House right or wrong?

If in fact these questions were posed as a poll in a classroom you would
have something factual about how people sharing this course do think.
But so what? Isn't it the case that we think the way we do because we
are raised to think that way? Is there any real basis for saying what
“really” is right or wrong here?

The fact that Confucius and Socrates (at least as Plato portrays him)
hold distinctly "un-American" viewpoints might suggest that anything
we say about them is going to be based on our own culture, and figures
from the ancient past would only be reflecting the values of their time.
How could we ever expect to step outside such frameworks for some
kind of answer that might be true for all human beings in all possible
situations? Would not the fact that Confucius and Socrates are so
different from ourselves show that philosophy is not of any real use
except as an interesting branch of literature? Science alone will count
for something, and we just have to accept that what we choose to study
or what we do with what we learn would reflect cultural forces that are
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just what they are, something more for scientific study.

Interestingly enough, as we will see, many philosophers in the last
century did come to take a position that the kind of subject matter we
look at in this course is actually pointless after all. The English
philosopher A.J. Ayer, for instance, stated simply that science is the talk
about facts and that philosophy should be nothing more than the talk
about the talk about facts, meaning that it would be basically a study of
logic and scientific method. The proper job of an introductory course
such as this would then be to show why ethics and political philosophy
are simply huge mistakes. If we can come to see why, then we can get
on with the real stuff of an education, which would be science.

ONE POSSIBLE ANSWER -- AND A PERSONAL COMMENT

Those of us who teach philosophy do not want to talk ourselves out of a
job. Perhaps as one way of preserving some sense of their own
importance, many of those who agreed with Ayer began comparing
philosophy with psychotherapy. Someone who went to a psychiatrist in
an earlier age (like the paranoid individual afraid that everyone is out to
get him) was to be talked through a mistaken view of the world. In the
same way a philosopher who agreed with what was called the analytic
approach would help students talk through their expectations for
rational answers about truth and reality and values. They would learn

the difference between "meaningful" and "meaningless" statements by
understanding meaning itself as a matter of what could be scientifically
observed. In psychology, for instance, we could talk about intelligence
in terms of behavior but we would realize that it made no sense to use a

term such as "soul." Believe in the soul, if you want, but appreciate that
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talking about a soul is the stuff of religion and not science, and
obviously any decision to opt for one religious teaching rather than
another put someone completely outside a truly rational view of things.

| certainly remember this outlook as typical of the textbooks | used
when | first was teaching at Pierce back in the 1960s. My job, | felt, was
to "play Socrates" by asking provocative questions just as he had done
(obviously hoping that | would not meet the same fate). Of course, the
original Socratic method, as it is called, did assume that eventually in
the process of seeing through unjustified opinions -- what Socrates did
in challenging Euthyphro, for instance -- someone would tap into some
inner knowledge that had always been there. At the time | was very
much influenced by another movement in philosophy known as
Existentialism, and one idea out of the movement was that values are
not something we discover but something we create. If it is a mistake
to think that we would find some non-scientific truth about what we are
as human beings, what we had to do was make a choice about what we
think we should be and then work as hard as we can to make it happen.

Would | still talk that way? | am not going to answer that, and | will
explain why. | think it is fair enough to tell you what was in my head
when | first taught this course close to half a century ago, but obviously
a lot has happened since and predictably | might be inclined to see
things differently. However, there is a very real danger that expressing
my own point of view would somehow negatively influence our class
discussions. There would be a tendency, I'm afraid, to say what you
think | want to hear. | do not want that to happen.

Below indicate whether you think your philosophy instructors
should or should not express their own views — and why.
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MORE ABOUT THE DIFFERENCE BETWEEN PHILOSOPHY AND
SCIENCE

The term "philosophy" owes its origin to Pythagoras (remember him
from geometry?). Sophos was the term for anyone wise, but Pythagoras
said he should not be considered wise but a lover of wisdom. Up until
the twentieth century there would not have been a sharp distinction
between the terms "science" and "philosophy," since the early use of
the term "science" simply referred to an organized body of knowledge.

With the emphasis on an empirical method in looking at human
behavior new fields such as psychology, sociology, economics, and
political science came into their own. At this point the distinction was
made in terms of the distinction between descriptive statements
(reporting and explaining observations) and normative statements
(expressing ideals of some sort). In other words, we came to see facts
(the way things are) and values (the way things ought to be) as
sufficiently different that we expected science itself to be value-free
while philosophy (or religion) would be where we would talk about
what we want. For instance, political science would be essentially
descriptive (talking about the way things in fact happen in governments)
while political philosophy would go into different expectations about
what form of government is best.

Both science and philosophy develop theories, by which we mean they
offer explanations for the facts they observe. The difference is in terms
of what we have in mind when we talk about a scientific theory: it is
above all an effort to explain certain facts by establishing testable
hypotheses. Today this is often expressed in terms of having what we
call a null hypothesis: we predict that in an experiment in which there is
a situation in which a key factor is different (a test group) and another in
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which it is not (a control group) there should be no significant difference
in the results. If there is, then we have disproved that original
hypothesis and this leads to indirect support of the theory.

Philosophical theories by definition are not testable the same way.
Examples would be the theory in political science that political stability
is linked with having just two major political parties (something that can
be measured) as compared with the theory we will see in political
philosophy that a government should not attempt to legislate morality.

One thing worth noting is that several of the individuals seen as pioneers
in developing a scientific approach to talking about human beings and
human society originally had their university degrees in philosophy. One
of those individuals we will meet later on was Karl Marx, who said of
philosophy that in the past the job had been to observe the world while
in the present the job was to change it. From the college courses you
have taken so far, do you think this outlook is shared by modern
psychologists and sociologists or by modern economists and political
scientists? (Another way of asking this is whether science is or ought to
be completely value-free.)

Below jot down your own answer, based on the courses you have
already taken.
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REVIEW QUESTIONS
What was the parallel between the political situations in ancient China
at the time of Confucius and ancient Greece at the time of Socrates?

Why would this encourage a non-religious approach to the talk about
human values?

Explain the meaning of these terms:

Socratic method

the Euthyphro dilemma

the Noble Lie

Jump ahead and read the background information on Plato on page 20

and then comment below on how his ideas might apply to my question

about the President not telling the truth in the interest of national
security.

20



What is the difference between a descriptive statement and a normative
statement?

Think how you would classify each of the following (regardless of
whether you would agree with them or not):

There are fewer philosophy majors than there are science
majors.

Philosophy majors are naturally more curious than science
majors.

The economy requires more science majors than philosophy
majors.

Colleges ought to reduce the number of philosophy courses in
order to make more room for science courses.

How do we distinguish between theories and simple expressions of
opinion?

We know we have a way of deciding between rival scientific theories but
do you think we have something that lets us choose between competing
philosophical theories (like the different ideas of what philosophy is
supposed to do)?
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ADDITIONAL BACKGROUND

Throughout this workbook there will be extra material expanding on
things brought up in a particular section. This first item will be more
about Plato’s reasoning to support what is called the Noble Lie.

Socrates himself never left anything in writing, but those who knew him
did. The most famous, of course, is Plato, who first wrote about the
trial and the events shortly before and after. Much later, after a long
period away from Athens, Plato set up a school and continued a long
writing career. The best known of his works is The Republic, a long
discussion of an ideal society that expressed positions Socrates had
taken about knowledge and reality. How much of this actually reflected
what Socrates held is controversial, especially since other writers who
had known him stressed either his personal life style or the manner in
which he baited some leading figures of his time through his way of
questioning much of what they and others took for granted. However,
it was an effective device for Plato to work through his own philosophy.

The key idea was that real knowledge involved not just an awareness of
the physical world but a vision of what he called the world of Forms, the
eternal patterns that could be seen in the physical world. His model for
this was the type of thinking we find in geometry: we call something a
triangle, for instance, when we recognize how it embodies a certain
abstract relationship that in no way depends on place or time. What
was distinctive is that Plato looked to see how other such relationships
must exist to give a fixed meaning to words such as “justice.” The
Republic itself can be seen as a prolonged effort to talk this way about
the concept of justice.

Let’'s see if we can follow through the parallel between the
mathematician and the philosopher. The mathematician who really
understands geometry recognizes that he did not invent the type of

22



relationship that allows us to say that if we think enough about a right
triangle we will see that area of the squares built on the two shorter
sides will be equal to the area of the square built on the longest side
(the Pythagorean Theorem). Plato took this to mean that what must be
happening is that the mathematician had come to see all this through
his presence in another, higher realm of existence before his soul came
into the body he now had. What he is doing is “remembering”
something.

The existence of two types of reality (a world of being and a world of
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becoming) allowed a distinction between “real” knowledge and a
collection of beliefs and opinions. It also implied the existence of an
eternal soul as well as reincarnation. If so, then what Socrates called

Ill

“care of the soul” outweighed any physical or material concerns. The
true philosopher, if such a person ever existed, would have a vision of
justice that corresponded to the vision the mathematician would have

when he really “saw” why the Pythagorean Theorem was true.

So why do most of us never have such knowledge? Plato explains this
by saying that there are different parts of the soul. The highest would

|ll

be the mind that allowed “real” knowledge to be recovered, the lowest
the set of physical demands that maintain the body, and mediating
these the emotional drives that distinguish determined athletes or
brave warriors. Our past lives and decisions would explain why most
human beings answer only to their material needs and desires. Some,
however, are governed by their “noble emotions,” and the possibility
remains of at least a few of these going on to attain (or “remember”)

the knowledge that would allow them to be truly wise.

The ideal proposed in The Republic is a society in the same balance that
ought to exist with the parts of the soul. With the individual, reason
should control emotion just like a chariot driver with two horses who
uses the one that is more responsive to counteract the tendency of its
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wilder partner to pull in the wrong direction. Ordinary citizens are
allowed to make a living and care for their families, but power is held by
a military elite who have been raised communally and are denied both
family and property, the two things that might lead to an abuse of
power. The more intellectually promising of these warriors go on to a
training that will identify the truly wise, and these are the individuals
who will serve as rulers, the philosopher kings.

In order for this to work there have to be various levels of deception.
Ordinary people are to accept being controlled by the guardians
through a belief system promoted in their religion which details how the
warriors are genetically different with gold and silver dissolved in their
blood while they have only brass and iron. The guardians in turn are to
believe that they are the products of a random assignment of partners
when in fact they are being bred with attention to mating the best
males and females. This last deception is what Plato calls the royal or
noble lie, now understood by the philosopher kings as a necessary
fiction.

Two things stand out in this proposal. One is that a truly enlightened
individual would be incapable of moral evil while others, governed by
their drives, essentially act out of ignorance. The second is that to
compensate for this the philosopher kings, who being enlightened have
no basis for disagreement with each other, operate out of a higher
conception of truth than those below them.

The Republic was certainly not Plato’s last word on what a government
should be like. He definitely opposed the kind of democracy he had
seen in Athens in his own time but his final writings return to political
philosophy with a greater interest in the contrast between democracy
and tyranny, even imagining that the gods themselves would have sided
against the autocratic rule of legendary Atlantis when it warred with a
democratic Athens in a distant past. This corresponded to the period in

24



which he also was acknowledging shortcomings in his original theory of
knowledge, something which made his vision of the philosopher king far
less tenable.

SOMETHING TO THINK ABOUT

Below make a first effort to answer the following question. Do
individual citizens have a right to the truth from their government, even
if it could prove a risk to national security? Defend your answer in one
or two short sentences.
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2. MORAL REALISM

PREVIEW: | want you to be thinking about whether it seems reasonable
to expect objectively true answers when it comes to talking about right
and wrong (a position we label as moral realism). We are looking at the
case against this in the last century and the response.

A moral realist is someone who accepts that there are such things as
moral facts, meaning that when we call an action morally right or wrong
we intend to be describing it in some objective manner. Until the
twentieth century this characterized most of the great figures who
discussed the questions we talk about in this course. Those who
disagreed in ancient Greece were the philosophers known as the
Skeptics (from the Greek word for doubt), and their argument rested
primarily on the observation that there was often an extreme variation
in values as they looked from one society to another. They concluded
that wisdom then consisted in abandoning any search for some absolute
truth in order to find peace through conformity to the prevailing
standards of one's place and time.

In modern philosophy David Hume, who identified with the ancient
Skeptics, added a psychological analysis in which he saw human reason
as basically a tool for achieving what we desire so that what we
anticipate in terms of pleasure and pain would explain all our choices.
By the end of the nineteenth century the new field of sociology
provided additional support for what we call cultural relativism by
linking it with the theory of evolution: the prevailing standards of any
society represent a successful adaptation to its environment and cannot
be changed just by talking about them. This in turn justified the concept
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of moral relativism: there is no objective basis for talking about what is
morally right or wrong, even on the individual level.

Socrates and Confucius certainly would have disagreed. Their followers
continued to insist that there was something about our minds that
would let us get at answers about right and wrong that would be more
than reflections of existing social expectations. After the Second World
War the tribunals that prosecuted both German and Japanese leaders
for crimes against humanity spelled out this idea in what has come to be
called the Nuremberg Principles, which assumed that simply because
we are human beings we should be able to recognize some actions as
intrinsically wrong regardless of what is culturally approved.

THE NATURALISTIC FALLACY

A completely different challenge to older views appeared when the
British philosopher G.E. Moore discussed what he called the naturalistic
fallacy. If we look at a lemon we can certainly identify natural
characteristics such as color or taste. But what happens when we use
the word "good"? Am | in fact naming another "natural" quality, or am |
being misled by the simple grammatical fact that "yellow" and "good"
are both adjectives? Moore argued that we are misled this way, and for
that reason referred to it as a fallacy or mistake in reasoning. His attack
also challenges Hume's reduction of the idea of something being good
to its being a source of pleasure (the position called hedonism, after the
Greek word for pleasure).

Goodness, for Moore, is in fact intrinsic but it is indefinable. He is not a
skeptic, then, since he does want to accept the idea of universal truths
when it comes to values, but critics charge that finally his position is
inconsistent in that he attempts to see whatever we can mean by
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goodness as still linked to other natural qualities. What he did do was
focus attention on the language we use when we make our judgments
and so made the opening move in what today we call meta-ethics -- our
study of the way in which we handle the words used in making our
moral judgments.

The next step was for philosophers such as A.J. Ayer to sharpen the
distinction, already there with Hume, between how we talk about what
we can observe (facts) and how we judge things as good or bad, right or
wrong (values). Imagine | am taking the stand that abortion is wrong.
Clearly we cannot see this as something observable about abortion.
Instead, Ayer and others argue, we are expressing a statement about
our own attitudes toward abortion. "Abortion is wrong" can be
restated as "l disapprove of abortion." If someone who disagrees with
me says that abortion is not (always) wrong, then that individual is
simply saying that he (at least sometimes) approves of abortion.

At this point we are to recognize that a rational discussion intended to
convince one or the other of us is no more possible than discussion
about whether vanilla or chocolate is a better flavor of ice cream. What
we ought to recognize as a result of this analysis (Ayer is one of the
most prominent figures in the movement that came to be called
analytic philosophy) is that ethics as a traditional field of study is
pointless. What is called the emotive theory of ethics (the idea that the
terms we use are "emotive," meaning they express attitudes) for a while
came to dominate how philosophy was taught in England and North
America.

A REACTION

Philippa Foot, who taught for many years at UCLA, is credited with
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showing that the dichotomy between facts and values ("is" and "ought")
is not quite as sharp as analytic philosophy would argue. Her now
classic example is how we use the word "rude." It describes a type of
behavior and also expresses an attitude of disapproval. At the time she
was writing something else was happening that made ethics in the old-
fashioned style much more important. Because of advances in medical
technology it suddenly became urgent to define what we mean by
death itself. Would it be murder (a wrongful taking of human life) to
transplant a beating heart from a brain-dead individual? If we said yes,
then organ transplants would have to be illegal. Scientists and
philosophers worked together to formulate an approach that has since
become the basis for new laws that do allow such transplants.

At the same time new interests -- the question of animal rights and a
concern for ecology paramount among these -- led a new generation of
philosophers to reject the idea that value judgments should be seen as
no more than personal expressions of attitude. Moral realism forcefully
reasserted itself, and what had come to be called an emotive theory of
ethics (the idea that value judgments only express individual attitudes)
began to fade away.

WHAT ABOUT CULTURAL RELATIVISM?

There had been two prongs in the twentieth-century assault on
traditional theory-building in the field of ethics. One had been the
concept that the distinction between descriptive and normative
statements (the difference, for instance, between saying that in the
United States abortion is legal during the first six months of pregnancy
and claiming that abortion is morally wrong and therefore ought not be
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legal) ruled out any rational debate about values. This was not seen as
preventing someone from advocating a stand on moral or political
issues, but, as the philosopher Bertrand Russell said, the appeal would
have to be to someone’s emotions, not to logic. There was, he felt, a
positive movement in the fact that slavery, once acceptable, now was
seen as an evil. His own actions, whether in opposing nuclear weapons
or condemning the United States for the war in Vietnam, were intended
to persuade others to share his attitudes about what he saw as present-
day evils.

The new generation of moral realists, with Australia’s Peter Singer a
leading example, simply abandoned any effort to develop formal
theories of the type we are going to meet as we continue through the
course. Instead there was a general acceptance of the principle,
rejected by Moore as the naturalistic fallacy, that good and evil should
be equated with pleasure and pain. Where Singer himself then moved
beyond earlier philosophers who would have accepted the same idea
was in extending the principle to all beings able to experience pain (the
basis for a new concept of animal rights).

The other prong in the attack on moral realism had been cultural
relativism.  This was the view that the values of a particular society
were right for that society because they had evolved as appropriate
responses to their own situations. As such, it made no sense for
someone from a different culture to condemn them, much less to
attempt to change them. To make this point, William Graham Sumner,
the leading exponent of what came to be called Social Darwinism, used
the example of how the abolition of slavery had not in fact brought
about racial equality in the American South but had led to a new system
of legal discrimination (the Jim Crow laws). Moral change, then, could
not really be legislated and a government ought not attempt to do so.

The strongest recent answer to cultural relativism has been with the
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work of Sam Harris, whose 2010 book The Moral Landscape: How
Science Can Determine Human Values challenged the key idea that
social differences can be seen as parallel with the physical differences
noted by Charles Darwin as adaptations to environment. Simply put,
we might note how a social practice develops as an initial response to
something in the environment but its retention does not necessarily
justify it. The distinction between biology and what happens in a
society is the role of some institutionalized belief system (a religion, say)
in sustaining a practice regardless of its actual efficacy.

Harris himself stands out as one of the leading critics of religious belief.
However, as an atheist he then insists on the necessity of finding a basis
for morality in terms of advancing human well-being. He does this by
seeing science and not religion as the correct tool for discovering what
makes such advancement possible.

A PARABLE FOR DISCUSSION

Let’s imagine we discover a remote area in which there are two societies
that have each evolved a response to their environment that allows a
successful symbiotic relationship. One is a relatively small group of
cannibals who prey on their neighbors, a very large group of pacifists.
The cannibals strictly regulate their size through birth control and
infanticide while the pacifists insist on large families. The cannibals
believe that they are honoring their gods by capturing and eating the
pacifists, while the pacifists believe they are honoring their gods by not
fighting back, even though they do everything they can in order not be
captured. In short, everyone is happy.

Suppose you are with an anthropological expedition that comes across
this area and encounters both societies. Would you simply observe them
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and report back, or do you think you should make any effort to change
what is happening here?

Discuss your reactions in view of what you have been reading in this last
section.
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SO WHAT SHOULD YOU EXPECT FROM THIS CLASS?

Here | want you to take a stand about what a student ought to expect
from taking a class about society and values. Here are some
possibilities.

e Cultural background only: a course of this kind should be
something of an historical overview in order for a student to
understand better the thought processes at work in different
periods but it should not attempt to decide which positions are
more reasonable.

e Personal development: a course of this kind should include a
critical discussion of different possibilities with the goal of
leading individuals to develop their own moral and political
outlooks.

e A group quest for the best answers: a course of this kind should
be seen as a group effort to arrive at a point of view that will
allow for a better world.

In your answer below | want you to present some reasons for the stand
you are taking. For instance, do you think the distinction between facts
and values (which began with David Hume) holds up well enough for us
to say that we cannot ever decide what is right or wrong on a strictly
objective basis? Do our own cultural biases rule out being able to make
fair judgments on other possibilities? Or do you think that actually we
can arrive at acceptable answers for the questions that come up in this
class?
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REVIEW QUESTIONS

What do we mean by the terms "cultural relativism" and "moral
relativism"? Can you have the first without the second?

Explain what we mean by these terms:

a hedonistic theory of ethics

the naturalistic fallacy

an emotive theory of ethics

Why would analytic philosophy rule out moral realism?

What is the kind of example that opened the door for a return of moral
realism?

How would the position of someone like Sam Harris indicate a problem
with moral relativism?
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3. ISJUSTICE JUST A WORD?

PREVIEW: The basic theme that is going to run through the entire
course is what we can mean when we talk about justice. We will learn
about the classic objection made to Socrates, and we will see how the
issue links in with any understanding we have about human nature
itself.

A recurring theme in the history of philosophy in both Asia and the West
is whether the words we use in discussing values reflect an objective
reality. The alternative is that they are just human inventions and so
have no "true" meaning. In ancient Greece Plato presents this in
recurring debates between Socrates and the leading intellectuals known
as the Sophists. In ancient China it appears in the conflicting views of
the Confucians Mencius and Xun-Zi. It surfaces again in the Middle Ages
with the Nominalists (words are just names we choose to use) and the
Realists (our concepts ought to represent the way things actually are),
and in the last section we saw this with the rise of analytic philosophy
and the view that traditional discussions of areas such as ethics and
metaphysics are "meaningless" in the sense that they cannot be
scientifically verified.

Why would any of this matter? A quick answer is that it defines what
we might hope to expect with philosophy itself. Socrates, as Plato
presents him, sees a word like "justice" as pointing to some absolute
reality that will be a standard for judging what actually happens in a
society, and this is the basis for his efforts to correct what he sees as
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wrong in the world around him. Mencius holds a parallel view, insisting
even that by knowing what it really means to be use the term "ruler"
would justify rebellion against someone who abused power for his own
benefit. If this outlook is wrong, then possibly all we are left with is
naked power, the position argued by the Sophist teacher Thrasymachus
and by Xun-Zi.

The contrast typically reaches further in the analysis of human nature
itself. Realists such as Plato and Mencius insist that human nature is
basically good so that evil is explained essentially in terms of ignorance
(for Plato) or a failure to maintain the goodness we are born with (for
Mencius, who used the example of a mountain that has had its trees cut
down and lost its watershed with the result that anyone seeing it would
think it has always been just bare rock). Early in modern philosophy, as
we'll see later, it appears in the defense of individual rights with John
Locke (whose ideas so influenced the key figures of the American
Revolution) and the very opposite view of Thomas Hobbes.

THE RING OF GYGES

Philosophers from the time of Plato have used what today we call
thought experiments. These are imagined situations that challenge
what we might otherwise think to be obviously true. One of the earliest
and maybe still one of the best examples is the story that Plato uses to
outline the case that power is the only thing that counts. It is
presented at a dinner party attended by Socrates and a number of other
prominent figures of his time. Socrates himself is notorious for
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demanding that those who felt they were so sure of their knowledge
should be able to define the key terms they use, and now the question
has come up about what can be meant by the term "justice."

We have already mentioned the Euthyphro Dilemma, occasioned by
Socrates' encounter with a very self-righteous Athenian priest who had
just filed murder charges against his own father for the death of a slave
on the man's plantation. Given that taking an action against one's own
father was so against Greek norms, Socrates asks the priest how he can
be so certain he is doing the right thing. Euthyphro insists that "piety"
or "holiness" demands this and as a priest he certainly would know
when an action was "pious." Socrates proceeds to present a series of
objections that leave the priest hopelessly confused and, as the story
goes, turns him into an enemy who joins in the effort to prosecute
Socrates for what today we might call treason.

In this conversation the person offering an answer is the prominent
Sophist teacher Thrasymachus. His theory comes down to what we
might just say is "might makes right." After Socrates offers a series of
analogies that are meant to counter this, another person at the dinner
party, Plato's older brother Glaucon, takes a new approach by bringing
up a legend from the kingdom of Lydia, a country bordering on Persia
that had now been conquered by the Greeks' greatest enemy. This is in
the area we today know as Turkey, which has a long history of violent
earthquakes. In the legend a thief named Gyges is employed caring for
sheep and is away from the group's campfire when there is one of these
earthquakes. The ground has split open revealing the grave of a giant
from the past.

Since Gyges has no particular respect for anything except his own
interests, he does not hesitate to steal a ring that is on the skeleton's
finger. Because of its size the ring rotates so that the stone ends up in
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his palm. Returning to the campfire he is completely ignored until he
rotates the ring back. He realizes that this is a magic ring that allows
whoever wears it to be invisible. Gyges, recognizing what this now
makes possible, travels to the palace and manages to seduce the queen
and carry out the murder of her husband. Taking his place, Gyges
becomes the founder of a new dynasty that ended with the execution of
Croesus by the Persians.

Now we start with the idea that Gyges is a thief, so his actions are
understandable. However, what Glaucon now does is present the idea
that if there were two such magic rings, one found by a criminal and the
other by an otherwise upstanding citizen, there really would be no
difference in their behavior. Both would now act just for their own
interests since they could get away with anything they wanted to do. In
other words, someone is "just" only because he is afraid of being caught
and punished.

The challenge and Socrates' answer is presented in the Dialogue known
as The Republic, the most enduring of the ancient Greek classics.
Essentially Plato attempts to create the image of a truly "just" society
that would operate on the assumption that if the truly "wise" individual
were given power he would not misuse it. This, of course, takes us back
to the assumption that evil is rooted in a lack of true knowledge.

Take the time to write down your own reaction to the story of Gyges. Do
you agree with Glaucon that even a so-called “good” person given some
magical power that allows getting away with anything desired would
act no differently than a supposedly “bad” person?
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Think about comic-book superheroes. ~What makes Superman or
Spiderman different from the villains they confront?

CAN WE BE MORALLY BETTER?

Socrates definitely felt it was possible, although the catch might be that
either kings had to be philosophers or philosophers would have to be
kings. For Mencius the key was an education that produced what the
Confucians would call a superior man, so the proper role of the state
was to make men better by inculcating them with traditional ideals.

Thrasymachus, at least as we see him presented by Plato, is the
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opportunist who takes advantage of the need ordinary citizens had to
be sufficiently skilled to defend themselves in court and perhaps even
take advantage of their neighbors. Xun-Zi, whose view of human nature
is the opposite of what we find with Mencius, saw the solution as having
a powerful legal system to keep individuals in check. What we are
seeing right off is how different conceptions of what we are "really" like
as human beings lead to rather different political outlooks. What we
call ethics or the study of how to live then comes to be caught up with
whatever picture we have of how to live together. The moral outlook of
those optimistic about their world will be different from that of those
who are essentially concerned with survival.

Another way of putting this is that any discussion of ethics, which
Plato's own student Aristotle labeled "the political science," is likely to
reflect how comfortable we are in our local settings. For instance, a
vision that reflects concern for animal rights or the ecology is not going
to make much sense when individuals live in fear of their lives. It might
well be, then, that what you personally expect from philosophy depends
in large part on how secure your own lives have been.

Below pose your answer to the question of whether someone living
under a brutal dictatorship is justified in using any means necessary to
survive so that ordinary moral rules simply do not apply?
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THE QUESTION OF FREE WILL

Ancient philosophers typically assumed a high degree of control over
our actions so that we can and should be held accountable for our
choices. A century back with the development of the behavioral
sciences a new question came front and center: what if what we call
free will is essentially an illusion?

David Hume in England had said as much in the seventeenth century
when he insisted that the desire for pleasure and the fear of pain would
explain all our choices (basically reason is a tool for the emotions) but it
was with B.F. Skinner that this really took hold in psychology. What
followed, according to Skinner, is that not only is freedom of the will an
illusion but it is the major reason society cannot move forward. Instead
of realizing the significance of behavioral engineering we talk about
"human dignity" and the importance of respecting individual freedom.

The challenge to Skinner, who denied the role of instinct and saw all
behavior as something learned, came with animal research, such as that
of Konrad Lorenz, that did seem to establish the role of evolution in
deciding predispositions to behavior. In 1994 Robert Wright published
The Moral Animal with the subtitle of The New Science of Evolutionary
Psychology, a book which while helping the case of the moral realist also
suggested some disturbing reasons for why we may be hard-wired to
act in ways that ordinarily we see as morally wrong. It is beyond the
scope of this class to go that much into the controversy about whether
morality finally does have a biological basis, but | would like you to be
aware of the ideas being advanced. They help make the case that ethics
as a study may not just be a clash of opinions with no hope of ever
getting past individual biases.
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Also dealing with the issue of free will, USC philosophy professor John
Hospers argued, appealing more to Freud than to Skinner, that our
present legal system could never be called fair if in fact what is called
"hard determinism" is true. Essentially he is saying that the
psychological forces making one person a criminal and another a law-
abiding citizen mean that it is a matter of luck that you or | may find it
enough to know what the law commands and the possible
consequences of disobedience while the criminal does not.

Again, this discussion of free will and responsibility has definite
implications for what we should expect our society to do in order to
limit or eliminate violence. As you think about the debate between
Socrates and Thrasymachus, consider how an understanding of the role
of reason makes a difference in the picture of society either would
accept.

Plato saw reason as ideally acting in control on our emotions while
Hume turned this around. Below indicate which view you think is the
more realistic.
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Sartre is the Existentialist who argued that those, like the Nazis, who
acted without regard for the rights of others could and should have
known better but chose to behave as they did.  Skinner with his
emphasis on conditioning as the explanation for behavior might well
have responded that such a belief in free will was itself based on an
individual’s conditioning and not at all a matter of choice. ~ Which
position appeals more to you — and why?
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REVIEW QUESTIONS

Nominalism and realism are theories about language. What is the
difference between them and how might this difference affect the way
we talk about ethics and political thought?

What is the point Glaucon tries to make with the story of Gyges? What
must Socrates do to prove him wrong?

Plato is what we call a realist in his view of the connection between how
we talk and how things are (be careful not to confuse this with the sense
of the word "realist" that makes power the only thing that counts in any
discussion of political life). How does this make him and Mencius alike
when they talk about a "true" ruler as contrasted with someone who
holds power but uses it wrongly?
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Why is the understanding of free will (or free agency) important in any
discussion of either ethics or political philosophy?

Something extra to think about: Earlier | asked you to read more about
what Plato called the noble lie and how the philosopher kings would rely
on deception in order to maintain an ideal society. What do you think
this tells you about Plato's own understanding of free will?
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4. MORAL THEORIES, OLD AND NEW

PREVIEW: Assuming (at least for the sake of argument) that it makes
sense to look for objective answers in ethics, what are the leading
alternatives in the way we do this? We are going to look in very general
terms at several of these.

One thing that is striking about the discussions in both Greece and China
in the ancient world is the lack of interest in what we call practical
ethics, the effort to settle moral controversies that we find
characterizing ethical writing today. One reason for this may well be
the essential homogeneity of these societies. Athenian citizens like the
citizens of one of the Chinese kingdoms would all know what was
culturally expected of them. There would not be the same effort to
reconcile different expectations that we find so much part of our own
world as when we ask about the right or wrong of abortion or the death
penalty or gay marriage or warfare. The question instead was what kind
of system might best promote accepted values.

For this reason when we read the two different works of Plato's student
Aristotle dealing with ethics we actually find ourselves with the raw
material for an interesting and maybe surprising essay in cultural
anthropology. He is not interested in deciding whether a specific action
is right or wrong but instead attempts to provide an analysis of how the
"right" action is a balance between extremes. Agreed, for instance, that
courage is the balance between the extremes of recklessness and
cowardice, he assumes simply enough that individuals are reinforced in
finding this balance until it becomes what we might call second nature
to them. There are no "hard cases" (ethical dilemmas) that might call
into question what we understand to be the basic values themselves.
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For both Plato and Aristotle the emphasis is on the idea of a desirable
characteristic, what is meant in using the term "virtue." The difference
between them is how they thought these were developed. For Plato
there is the conviction that we are actually born with a certain type of
awareness that is somehow covered over through our attention to
physical and emotional needs. The trick, then, is to overcome these
needs in order to be concerned with what he has Socrates call "care of
the soul."

Implicit in this is the idea that someone who knows what is morally
correct would not willingly do something incorrect any more than would
someone who understands how to balance a checkbook would
deliberately make a wrong entry. Applied to the idea of government,
Plato argues that someone who really "knows" what justice is would
never act unjustly and therefore could be trusted with even absolute
power (the answer that finally Socrates will make to the challenge of
Thrasymachus).

This brings in an entire theory of knowledge that rests on the
assumption that we are born with ideas already in our minds and that
the job is to be brought to remember them. In a way, given Plato's
interest in mathematics, this is not as unreasonable as it seems. For
instance, is the idea of the Pythagorean Theorem (you remember this,
right?) something that just gets invented and accepted, or does it
represent a relationship always true that we all can rediscover for
ourselves with the proper prompting? This is the key to what is called
Socratic method: ask the right questions and we will recognize
something we must have known all along but somehow had forgotten
once our souls (or minds) were caught up with the needs of the body.

Aristotle, whose interest above all is in biology, does not buy into Plato's
notion of innate ideas. His emphasis as a scientist is in natural

47



development, how a pattern develops in the growth of a living thing.
For humans this pattern involves functioning at our full potential, being
physically, mentally, and socially "well off" (perhaps a better way of
understanding the Greek word eudaimonia, usually translated as
"happiness"). Obviously only some can fully achieve this, just as only a
few acorns will have the opportunity to develop into mature, robust oak
trees. However, the best society is one which allows this for as many
people as possible, and this is what leads to Aristotle's defense of the
notion of responsible self-government (ironic, given that he teaches in
Athens after its conquest by the young prince he had once tutored,
Alexander the Great).

Unlike Plato, he sees virtue as a matter of development through social
reinforcement rather than as a matter of "remembering" something.
For instance, a warrior learns to be courageous by being guided towards
an appropriate response to danger, not too little (which would be
cowardice) and not too much (which would be recklessness). Virtue is a
mean between extremes.

What these two great teachers have in common is an almost
unquestioning acceptance of prevailing Greek ideals of conduct. They
do not ask some of the questions we find natural enough today, and
some of the things they do say (examples would be Plato's defense of
war for the territorial expansion of an ideal state and Aristotle's
acceptance of slavery as a way of civilizing non-Greek "barbarians")
certainly go against our own ideas of the way things should be.
Regardless, the concept that ethics should be less about specific sets of
rules and more about how good character is developed has come back
into play with many contemporary writers so that what is called virtue
theory has achieved new importance.
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MODERN ETHICS

For both ancient China and Greece morality was not seen as a matter of
obeying specific sets of divine commands. In this way it was entirely
secular, and as in the example of Socrates' debate with Euthyphro even
religious values could be called into question in terms of whether they
were "right." In the West in later centuries the ideas of Plato and
Aristotle as well as the recommended life styles of other groups such as
the Stoics with their emphasis on duty and the Epicureans with their
emphasis on pleasure were generally forgotten. Instead religious
traditions came to focus on how to interpret the rules presented in their
sacred writings.

Jewish and Muslim thinkers both took a highly legalistic approach to
what would be accepted and what would be prohibited in often the
most minute details of everyday living, and for Christians the same thing
happened in the development of what came to be called casuistry, the
correct application of moral principles as well as church rules in order to
guide the individual conscience.

Philosophy as a completely secular enterprise did not get restarted until
after the Renaissance. When it did, two main approaches appeared in
ethics. The first is associated with the German philosopher Immanuel
Kant, who stressed the idea that the moral worth of an action depended
not on its results but on the intention someone had to do the right thing
just because it was right. We call this a deontological or duty-centered
approach, and the key is that through our thought processes we can
understand what things fall under a "categorical imperative" (a fancy
way of saying there is no "if" involved, as when we ask for a categorical
answer such as yes or no). Telling the truth no matter what would be
an example of this, and the test would be whether we could want
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everyone to act the same way (none of the exceptions we would like to
make for ourselves, for instance).

In reading about Kant be careful to make a distinction between knowing
that, as he puts it, an action has moral worth (that it ought to count, as
it were) and that it in fact is the morally right thing to do. Moral worth
comes from the intention of an individual to actually do the right thing
(that presupposes someone actually knows what it is) and whether an
action is morally right in the sense of being a duty or obligation comes
from the test that we might summarize as "what if everyone were to act
this way."

Kant himself offers few examples, and one that he did certainly goes
against most of our ordinary instincts. Imagine that you are confronted
by a murderer who demands to know whether his intended victim is
hiding in your house. In fact you think the person is (although we might
imagine how he has already run out the back), and Kant argues it is
wrong to attempt to deceive the killer and in fact only adds to the
original wrongfulness in the killer's intention, which is there regardless
of whether he actually finds his victim.

The second approach is associated with the British reformers known as
the Utilitarians, especially John Stuart Mill. Here the concept is that, as
against Kant, results or consequences do matter, and for this reason we
talk about it as a consequentialist or results-centered approach.
Summed up, it argues that we should always act for the greatest good
of the greatest number, and the term "good" is itself understood in the
sense of pleasure or satisfaction.

Mill was associated with a generation of British reformers who wanted
to see the law as being for the benefit of the most people possible, not
just the wealthy and powerful. Later in the course we will be looking at
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his discussion of personal liberty, which could well be seen as
inconsistent with a goal of the greatest good for the greatest number

Either approach taken to an extreme does seem to be rather
unrealistic. In the case of Kant, who argued that promise-keeping was a
duty, we could use the example of someone keeping a promise that
might allow someone else to do something clearly wrong. With the
Utilitarians, the classic counterexample involves harming one innocent
person in order to save a number of others. Because of these
objections, philosophers attempted to develop some blend of
approaches, as in what is called rule consequentialism (rules themselves
should be based on predictable results).

Above | pointed out that Aristotle saw "happiness" as the goal of human
existence, but our way of translating the Greek word he uses
(eudaimonia) tempts us to think he might see personal pleasure or
satisfaction as an end in itself. Plato and Aristotle certainly did not think
like this, and both philosophers stressed the importance of being
citizens in a relative small self-governing community. The later
Epicureans addressed the interests of individuals living in an empire in
which political involvement could be extremely dangerous and, like
Voltaire in eighteenth-century France, did present a temperate life of
pleasure as a goal in itself.

The term "happiness" in our own more familiar sense does play a major
role with Kant and the Utilitarians. Kant, reacting in part to David
Hume's insistence on seeing reason as essentially a tool of our
emotions, clearly rejects what is called hedonism, the idea that the
pursuit of pleasure and the avoidance of pain are and ought to be what
life is about. He does suggest that we should try to be happy but his
reason is that a positive state of mind makes it more likely we will live
dutifully. The Utilitarians fully embrace a hedonist outlook but qualify it
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in an interesting way: what is called the greatest happiness principle
insists that one of the considerations in the hedonistic calculus (the
term used by Jeremy Bentham) should be the utility of an action -- how
it contributes not just to personal satisfaction but to the pleasure
enjoyed by others.

CONTEMPORARY VIEWS

Feminist philosophers have played a considerable role in reviving talk of
a virtue ethics with an emphasis on caring for others. Otherwise the
most significant changes have involved the resurgence of moral realism,
typically working within a Utilitarian framework. The most prominent
example has been the often very controversial Peter Singer, who first
attracted attention with his support for the animal rights movement
when he discussed "speciesism" as an evil parallel to racism and sexism.

New areas of concern have also appeared. One example is bioethics,
which came into its own through the work of think tanks such as the
Hastings Institute and is now offered as a separate course here at
Pierce. Another is environmental ethics, which has extended a concern
for animal rights to a discussion of other aspects of nature and has led
to the so-called green movement in the political sphere.

In the area known as moral theology, with its overlap of religion and
philosophy, Christian thinkers have typically invoked the idea of natural
law first found with the Stoics (this, for example, is the basis for the
Catholic Church's ban on artificial contraception). However, following
the Second World War the writings of the German theologian Dietrich
Bonhoeffer, executed for his involvement in a plot to assassinate Adolf
Hitler, led to what was called situation ethics. According to this view,
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the only absolute is a concern for others that in some situations might
override the usual prohibitions on conduct (as it certainly did with
Bonhoeffer).

THE TENSION BETWEEN MORAL SCOPE AND MORAL PURITY

A deontological view (like the emphasis on principle we find with Kant)
typically emphasizes what we might call moral purity: we must avoid
the definitely wrong action. However, in attempting to decide what is a
clear obligation we find that the scope of our concern can be sharply
restricted. A good example of this is the essay by Judith Jarvis Thomson
which argues that a woman unwillingly pregnant has no more moral
obligation to keep someone else alive than would a person kidnapped
in order to provide a blood transfusion for a celebrated violinist who
would die without it.

A consequentialist view (like that of the Utilitarians with their greatest
happiness principle) puts greater emphasis on doing the right thing, but,
as in the proposals put forward by Peter Singer that would call on
everyone to give to charity what otherwise they would spend on
luxuries, the scope of our moral concern can be expanded almost
without limit.

At the risk of oversimplifying things, we might say an extreme
deontological approach limiting what we have to be concerned about
has the psychological advantage of reducing any personal sense of guilt
while an extreme view on the other side, as with Singer, would be more
likely to increase such a sense. This itself becomes a reason most of us
are less likely to be consistent in saying we follow either approach. The
chances are that we already have an idea of what would be right or
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wrong in most ordinary cases, however this came to us, and the concern

of philosophers in developing extensive theories may seem somewhat
unreal.

Take a moment out to express your own first reactions to what you have

been reading. In particular, what strikes you as the most interesting of
the ideas presented?

Looking at just the deontological approach (acting on principle
regardless of consequences) or the consequentialist one (looking at what
leads to the greatest benefit — or maybe the least harm), go back to your

choices on page 17. How might your choice of theories lead to different
answers?
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An additional point | will make is to cite the Polish philosopher Leszek
Kolakowski, who observed that a key difference between the world of
facts and the world of values is that values are going to be inconsistent.
This is brought out with all the "hard cases" that we might imagine. The
classic one is the lifeboat example: imagine a boat that can only hold
five people in shark-infested waters. A sixth person is desperate to
climb aboard. What should the other five people, who just happened to
be lucky enough to have climbed in first, now do? Obviously there is no
"right" answer, and the question this raises is whether, when it comes
down to it, it is ever possible to be completely moral in the world in
which we find ourselves.

Express your own reaction to this last sentence. Do you think it is
“realistic” to expect anyone to live up to any of the ideals presented in
the theories we have met? Why?

In this overview of ethical theories I've mentioned a number of people
and movements. If you want to learn more about any of them |
recommend making use of the online Stanford Encyclopedia of
Philosophy.

Here are some additional things to research depending on your own
interests:

How does Plato's idea of "care of the soul" involve a vision of personal
immortality that is missing in Aristotle?

Kant talks about a categorical imperative. What is this contrasted with?
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A classic exposition of Utilitarianism comes with John Stuart Mill (whom
we'll see more of soon). It is presented as a type of hedonism (seeing
pleasure and the avoidance of pain as what we mean by something
being good), but does this imply complete selfishness?

What position did Peter Singer take that led to the most controversy and
even a comparison with Nazism?

What is the Green movement?

How does the Catholic Church use the idea of natural law in its
condemnation of artificial birth control? How does this understanding of
natural law apply to a discussion of gay rights?

MORAL DISTANCE AND PERSONAL RESPONSIBILITY

In talking about right and wrong from a moral standpoint we have to
think more about when we should take responsibility for an action,
whether it is our own or someone else's. The term | use for this is the
moral scope of an action (like looking at what kind of picture | will get
on my camera if | move closer or further away or look more from one
angle than another). Another way of putting this is to think about the
distance between my own choices and the situations around me. The
closer | am to a situation, the greater the responsibility | have for my
own choices.

To get into this | am going to pose the following way of talking about

personal responsibility. In any action we could see someone involved in
any of these four ways:

56



A; -- The actor or person who actually does something
(sometimes we use the term "agent")

A, -- The assistant or person who in a significant way allows
the actor to do what he does (we use the words "accomplice" and
"accessory" when there are criminal acts)

B: - The beneficiary or person who benefits from someone
else's action

B, - The bystander or person who sees something happening
and could act to either assist or prevent it

The moral or ethical issues that are often the most controversial are not
really linked to my A's (the actor or the assistant) but to my B's (the
beneficiary or the bystander). Let me use some actual examples.

After the Second World War Allied forces found the records of Nazi
experiments carried out in the concentration camps. Since this included
potentially useful information (what it takes to kill people, for instance)
they were offered to American scientists. Typically they refused to
accept them with the argument that in doing so they would be
benefiting from Nazi torture and so in effect would be morally
contaminated by it.

Some years back in New York a young woman named Kitty Genovese
was assaulted and began screaming for help. Many people in the
apartments on the street saw what was happening but did nothing to
stop it. The assailant drove away but returned ten minutes later to
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finish the job, raping her as well as stabbing her to death. This is cited
as the classic instance of what psychologists call the bystander effect
("the diffusion of responsibility"), and one curious observation coming
from research studies is that typically an individual in trouble stands a
better chance of being helped when only one or a couple of persons are
bystanders. With many people present no one person feels an
obligation to step forward.

We can easily make up more examples, hardly as dramatic perhaps but
bringing out the same points. Imagine your drug-dealer neighbor, the
guy who admits to killing anyone who gets in his way, takes a liking to
you and offers to pay your way through school. Or imagine that you are
in a market and you see someone who looks to be homeless steal a loaf
of bread. In either case what is the right thing to do?

Let's turn to the two major alternatives cited for moral reasoning: the
deontological approach we see with Kant and the consequentialist
approach presented by Mill. | have already suggested that what | call
moral scope (in effect how rightly | should see something as a moral
responsibility) works out differently. Judith Jarvis Thompson, in
presenting a deontological case for abortion in the case of an
unintended pregnancy, used the example of someone kidnapped to
provide a blood transfusion for a world-famous musician.

Supposing you are the only person who has the right blood type, she
argues that while it might be a wonderful thing to save his life and
perhaps something despicable to refuse, on a Kantian basis you would
have no moral obligation to do something when you had made no
previous commitment. In other words, you may keep an acceptable
moral distance and let the man die.

On the other hand, we have Martin Luther King calling for protests
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against discrimination and above all Peter Singer extending the scope of
morality to any creature capable of feeling pain even while he accepts
that not just abortion but infanticide could be justified.

Does it make a difference which approach you use? On a practical level
it certainly would. Kant's categorical imperative produces very few
absolutes, for instance, even though, as one student commented in a
paper years back about the difficulty of living up to them, what is the
use of a theory you do not like?

Mill's approach, especially as we see it amplified in Peter Singer's work,
makes a sense of moral purity (having a clear conscience) much harder
to come by. When is enough ever going to be enough, especially since
for many of the things we have talked about we are definitely
beneficiaries of others' wrongful acts or are bystanders able to view
such acts? Should you not buy less expensive clothing that may have
been made in a sweat shop with child labor? Should you turn out to
protest when decisions are made that may not affect you personally but
do affect others less able to speak out? Again, this could be a theory
you do not like.

Below see if you can develop a sufficiently complete answer to whether
you are more comfortable with a deontological view limiting the moral

scope or our actions or a consequentialist one that expands that scope.

If neither seems to supply an adequate basis for an answer, what might
be an alternative in the other theories we have looked at?
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Go back to the poll on page 17 and tell me whether what you have been
reading would lead to a different choice. If so, why?

REVIEW QUESTIONS

How does Aristotle's ideal of "happiness" (the usual translation of
eudaimonia) involve the idea of "virtue" (the usual translation of arete)?

What is a deontological approach to ethics?

What is a consequentialist one?

To which would the phrase "character counts" better apply?

Is a situation ethics just another version of moral relativism?

What is the tension between moral scope and moral purity?

Is Kolakowski saying the same thing as Ayer in his comparison between
the world of facts and the world of values?
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What is the lifeboat example and how does it affect any talk of an
objective morality?

Look back to page 35 and how we talked about possible goals for this
course. Below indicate whether what we have been talking about in this
section would make a difference for any of these.
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5. MORALITY, RELIGION, AND THE LAW

PREVIEW: In a complex society such as our own we can look at the
overlap of moral values with religious teachings and with the law. We
are going to look at two extremes.

Let’s begin by imagining three overlapping circles that represent
different sources of our personal and social values. One is whatever we
think is morality itself, the second is religious belief, and the third is the
law.

In a tribal or a very traditional society these three circles are all fused
together. What is the right thing to do is understood as having a divine
basis, and the authority of a ruler is linked to this divine basis.

example: In Hawaiian society before the arrival of Europeans the
authority of those who were rulers was sanctioned by the priests
(the kahunas), and a complex system of kapu reinforced the
position of both rulers and priests. Individuals knew what was
expected of them from birth, and the idea that an individual might
want a different set of laws or decide to profess a different set of
beliefs about the gods would be completely alien. What was, was
right.

As a society becomes more complex and as different tribal groups are
somehow merged together, the political and religious dimensions begin
to separate so that there may be distinct religious views and practices
but a common government. What is not yet separated out is the idea of
a moral dimension independent of both the political and the religious.
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Also, what is not so clear is how conflicts can be reconciled.

example: In the Roman Empire it was to be accepted that the
emperor was in some manner divine and his statues were to be
worshipped in the same manner as were statues of the gods.
Beginning late in the first century CE the followers of a provincial
Jewish teacher executed for subversion refused to engage in such
practices, and in an effort to assert political supremacy they
became subject to legal action, including a death penalty. This
extended even to young women who had converted to the new sect
and refused to accept the husbands chosen for them by their
families. During this period members of the sect accepted their
own executions as an indication they were following in the steps of
their teacher, and in their churches included bodily parts of those
who had been killed for their faith. (Los Angeles Catholics may
remember that the original cathedral was dedicated to Saint
Vibiana, revered as "virgin and martyr," and what was believed to
be the skeleton of a young woman who had died violently in Roman
times was on view for veneration in a glass case inside the main
altar.)

The most complex situation -- what we are most used to -- is one in
which there can be a relatively clear distinction between the political
and the religious dimensions (what we think of as a separation of church
and state) and also a conception of morality that bases a sense of right
and wrong on an understanding of human beings that does not depend
on the law or on religious teachings but might in fact be used to judge
both of these.

example: In the late eighteenth century prominent spokesmen for
the American colonials drafted a statement (the Declaration of
Independence) declaring there were intrinsic rights that individuals
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possessed which set a limit to government authority. Still later, as
an addendum to the country's second constitution, there were
attached ten statements that reinforced this idea and included a
prohibition on the national government providing financial support
for any specific religious organization. What was striking was that
this was such a clear reversal of the concept of a theocracy (a
government based on religion) characterizing the original colonial
government of one of its most important states, but within two
centuries more the concept took hold in the courts that many
private practices, whether based on religion or not, could not be
regulated by the government. Among these were the practice of
birth control and abortions in the first two-thirds of pregnancy.

We have already mentioned the relative homogeneity of cities in
ancient Greece and ancient China. There were typically no minority
groups with the result that whatever had emerged as a cultural value
system would not be under challenge inside a society. There would not
be a question why something taken for granted should be the right way
to live until there would be more exposure to alternative possibilities.
This is certainly what was happening at the time of Plato and Aristotle.
Plato himself saw this as an opportunity to look for a more absolute
basis for Greek values, as in the way he poses the debate between
Socrates and Euthyphro.

After the Renaissance and the development of new approaches to
mathematics and science, a number of intellectuals (typically not
individuals connected with the universities of the time) began to
recreate the entire field of philosophy. Descartes challenged how we
are to be sure of anything, Hobbes and Locke reopened the discussion
of relationships between government and the individual (we'll be seeing
more of this shortly), David Hume presented what for the time was a
radical analysis of how we create our values, and then Kant and the
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Utilitarians spelled out rival approaches for making moral decisions.

With these discussions we see the talk about morally right or wrong
actions once again becoming independent of religious values. While
perhaps for most individuals raised in a religious atmosphere morality
remains something spelled out in the Ten Commandments and not
open for discussion otherwise, in our society at large churches and
synagogues and mosques no longer have the influence to compel their
version of right behavior. Individuals who go against standard religious
teachings do not risk the penalties in place in the early days of Puritan
dominance in New England nor do they have to fear the often violent
reprisals characterizing the rule of the Taliban in Afghanistan. Typically
they are protected by the law even though their behavior would remain
unacceptable to religious institutions.

One reason, of course, is the idea of separation of church and state.
One of the factors leading to the Supreme Court's controversial decision
on women's right to abortion in the first six months of pregnancy was
the recognition that religious institutions themselves were not in
agreement on when we should say a person’s life has begun (Catholics,
for instance see it at the moment of conception with the creation of an
immortal soul while Judaism ordinarily looks to the moment of birth).
In the same way almost any other controversial issue -- most recently
legalizing gay marriage -- tends to reflect strong divisions even within
very religious individuals.

However, there is another consideration at work. This is what would be
the proper limit of the law itself.
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DIFFERENT MODELS FOR THE OVERLAP OF THE LAW AND MORAL
VALUES

In early New England the Puritans, who had left England to avoid
persecution for their refusal to take part in what they considered the
unacceptable worship patterns of the Church of England, attempted to
create their own New Jerusalem with a strict enforcement of the values
found in the Bible. Following the teachings of John Calvin, they believed
that whether an individual ended up in heaven or in hell was not a
result of personal actions but was predetermined by God (saying
anything else, they believed, would compromise the idea of God's own
absolute freedom), but with the stories of the Bible at hand they argued
that the sinful actions of individuals, whether public or private,
jeopardized how God would favor the community itself. For that reason
no private sin (adultery, for example) should go unpunished, and still
today we have echoes of the Puritan past in what are called the Blue
Laws, most of which deal with the proper observance of the Sabbath.

To understand this model imagine two circles. Everything that is
religiously ordered or proscribed is inside the circle of what is defined as
the scope of the law, although obviously the law covers a lot more than
just what we would find in religious teachings.

Now imagine a different model. Following the ideas of the great
Utilitarian author John Stuart Mill we are going to see two circles
intersecting. One contains whatever we see as the law. The other
would be whatever we see as moral obligations, understood on either a
religious or a secular basis. Now the only overlap in the circles would be
when an action is actually harmful to someone else. In other words,
there would no "victimless crimes." According to Mill, actions that
might harm oneself, assuming we are talking about competent adults,
would not be illegal. Neither would activities generally deemed
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immoral. This certainly is a more limited picture than anything actually
in today's legal systems anywhere in the world, although the idea of
eliminating "victimless crimes" has also been proposed as an ideal by
the American Bar Association.

Do you agree with Mill on the principle of not legislating against harmful
or risky personal actions?

Do you think what Mill says here for adults should also apply to
teenagers (keep in mind that underage drinking or sex between
consenting teenagers would be examples of what are called status
offenses, criminal only because of the age of those involved)?

Earlier in the course | proposed an analysis of our actions that might
make it more difficult to defend this view of victimless crimes. One of
the considerations | have is the responsibility | should have for the
actions of others when | benefit from them. An example is the issue of
child pornography (presently it is a Federal crime just to have "kiddie
porn" on your computer). Granted, | am not directly hurting anyone
else by viewing it, but the individuals originally filming it were doing
something harmful. To what extent should | be held accountable, either
morally or legally, if | take advantage of what they have done? This, of
course, goes back to my general question of how to see the moral scope
of our actions.
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Below indicate your own first thoughts about the issue | bring up in the
last paragraph.

We said above that the Puritans could not imagine a separation of law
from morality. To them it remained obvious that a government
interested in having God's protection must enforce God's law. Mill in
sharp contrast followed the thinking of John Locke that a government
had the single function of protecting the lives, liberty and property of its
citizens. Accordingly, as long as individuals were not harming each
other they should be allowed to live as they pleased. It was not the job
of a government to make them better.

Of course, this contrast between a Puritan and what we might call a
libertarian model also reflects different assumptions about human
nature itself. Much like the contrast we've already seen between the
Chinese philosophers Mencius and Xun-zi, the Puritans were
preoccupied with the idea of a basic tendency to sinfulness (the
heritage of a fallen Adam and Eve) while Mill is essentially optimistic
about what we are really like, especially if we are able to have the kind
of education that allows us to understand better the choices available
to us.
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The model we are most used to in the United States is definitely a mixed
one. Although the Bill of Rights definitely limits the extent to which
purely religious values can be legally enforced, we certainly do take for
granted that individual behavior should be more restricted than it isin a
strictly libertarian picture. We think that to some degree at least it is
the role of the law to get individuals to be better. Complicating this is
the manner in which the idea of protection under the law reaches past
human beings to other species (laws dealing with cruelty to animals, for
example) and to the environment itself.

AND WHAT IF OTHERS DO NOT ACT AS WE THINK THEY SHOULD?

Old laws aimed against birth control as well as laws against homosexual
behavior (at one time enough to earn harsh prison sentences) are
examples of the effort to limit what would be perceived as immoral
activity even when certainly it would be difficult to see that anyone is
being harmed. However, even while such laws tend to be disappearing,
a new problem comes up when individuals or groups consider that it is
their duty to prevent otherwise legal behavior on the basis that it is still
morally wrong. The most extreme situations have been the efforts to
deter legal abortions by any means necessary, including making life as
difficult as possible for the doctors who do provide them.

Close, though, have been the actions of those proponents of animal
rights who insist that otherwise legal activities, above all the use of
animals for medical research, must be stopped, even if the protestors'
activities themselves are not legal. Justification for anti-abortion actions
typically brings in the idea that the law of God must take precedence
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over manmade laws, while animal rightists take inspiration from the
civil rights movement and the idea that unjust laws must be opposed
(something we will come back to later on).

These examples are intended to set the stage for the second part of this
course in which we look more closely at political theory. The point |
want to make now is that any talk about ethics (how we should live)
cannot be completely separated from the talk about political
philosophies (how we should live together). In this | certainly agree
with Aristotle's discussion of ethics itself as "the political science."

Below write down your reactions to the question of how far you think
the law should go in keeping someone from interfering with another
person’s choice. Examples to be thinking about are efforts to prevent a
pregnant woman from getting a legal abortion or efforts made to
discourage what might be perceived as animal cruelty.
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REVIEW QUESTIONS

In a society such as our own | say that we need to talk about three
distinct sources of our values. What are these sources (or dimensions, as
I also call them)?

What would be examples of potential sources of conflict?

In the United States how did the early Puritans see the connection
between morality and the law?

In his Essay on Liberty how did John Stuart Mill see the connection
between morality and the law? (I encourage you to answer this only
after reading the excerpts beginning on page 75).

71



How do the differing views of the early Puritans and of John Stuart Mill
reflect different outlooks toward human nature itself?

What does it mean to call something a victimless crime? What would be
an example?

Do you think there is a conflict between Mill’s Utilitarian principle of
acting for the greatest good of the greatest number (as in the British
reform legislation intended to end child labor) and this concept of not
legislating against personal actions that do not directly harm others?
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ADDITIONAL BACKGROUND

John Stuart Mill’s Essay on Liberty has remained required reading in
many introductory philosophy courses. | encourage you to read the
following excerpt carefully. To make things easier | have broken up
Mill’s often very lengthy paragraphs to better identify the forward
movement in his thinking. As you read, pay attention to how Mill
develops his notion of a “tyranny of the majority” in order to set limits
on not just formal legislation but public pressure as well.

The struggle between Liberty and Authority is the most conspicuous
feature in the portions of history with which we are earliest
familiar, particularly in that of Greece, Rome, and England. But in
old times this contest was between subjects, or some classes of
subjects, and the government. By liberty, was meant protection
against the tyranny of the political rulers.

The rulers were conceived (except in some of the popular
governments of Greece) as in a necessarily antagonistic position to
the people whom they ruled. They consisted of a governing One, or
a governing tribe or caste, who derived their authority from
inheritance or conquest; who, at all events, did not hold it at the
pleasure of the governed, and whose supremacy men did not
venture, perhaps did not desire, to contest, whatever precautions
might be taken against its oppressive exercise.

Their power was regarded as necessary, but also as highly
dangerous; as a weapon which they would attempt to use against
their subjects, no less than against external enemies. To prevent the
weaker members of the community from being preyed upon by
innumerable vultures, it was needful that there should be an animal
of prey stronger than the rest, commissioned to keep them down.
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But as the king of the vultures would be no less bent upon preying
upon the flock than any of the minor harpies, it was indispensable
to be in a perpetual attitude of defence against his beak and claws.
The aim, therefore, of patriots, was to set limits to the power which
the ruler should be suffered to exercise over the community; and
this limitation was what they meant by liberty.

It was attempted in two ways. First, by obtaining a recognition of
certain immunities, called political liberties or rights, which it was
to be regarded as a breach of duty in the ruler to infringe, and
which, if he did infringe, specific resistance, or general rebellion,
was held to be justifiable.

A second, and generally a later expedient, was the establishment of
constitutional checks; by which the consent of the community, or of
a body of some sort supposed to represent its interests, was made a
necessary condition to some of the more important acts of the
governing power.

To the first of these modes of limitation, the ruling power, in most
European countries, was compelled, more or less, to submit. It was
not so with the second; and to attain this, or when already in some
degree possessed, to attain it more completely, became everywhere
the principal object of the lovers of liberty. And so long as mankind
were content to combat one enemy by another, and to be ruled by
a master, on condition of being guaranteed more or less
efficaciously against his tyranny, they did not carry their aspirations
beyond this point.

A time, however, came in the progress of human affairs, when men
ceased to think it a necessity of nature that their governors should
be an independent power, opposed in interest to themselves. It
appeared to them much better that the various magistrates of the
State should be their tenants or delegates, revocable at their
pleasure. In that way alone, it seemed, could they have complete
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security that the powers of government would never be abused to
their disadvantage.

By degrees, this new demand for elective and temporary rulers
became the prominent object of the exertions of the popular party,
wherever any such party existed; and superseded, to a considerable
extent, the previous efforts to limit the power of rulers. As the
struggle proceeded for making the ruling power emanate from the
periodical choice of the ruled, some persons began to think that too
much importance had been attached to the limitation of the power
itself. That (it might seem) was a resource against rulers whose
interests were habitually opposed to those of the people.

What was now wanted was, that the rulers should be identified
with the people; that their interest and will should be the interest
and will of the nation. The nation did not need to be protected
against its own will. There was no fear of its tyrannizing over itself.
Let the rulers be effectually responsible to it, promptly removable
by it, and it could afford to trust them with power of which it could
itself dictate the use to be made. Their power was but the nation's
own power, concentrated, and in a form convenient for exercise.

This mode of thought, or rather perhaps of feeling, was common
among the last generation of European liberalism, in the
Continental section of which, it still apparently predominates. Those
who admit any limit to what a government may do, except in the
case of such governments as they think ought not to exist, stand
out as brilliant exceptions among the political thinkers of the
Continent. A similar tone of sentiment might by this time have been
prevalent in our own country, if the circumstances which for a time
encouraged it had continued unaltered.

But, in political and philosophical theories, as well as in persons,
success discloses faults and infirmities which failure might have
concealed from observation. The notion, that the people have no
need to limit their power over themselves, might seem axiomatic,
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when popular government was a thing only dreamed about, or read
of as having existed at some distant period of the past. Neither was
that notion necessarily disturbed by such temporary aberrations as
those of the French Revolution, the worst of which were the work of
an usurping few, and which, in any case, belonged, not to the
permanent working of popular institutions, but to a sudden and
convulsive outbreak against monarchical and aristocratic
despotism.

In time, however, a democratic republic came to occupy a large
portion of the earth's surface, and made itself felt as one of the
most powerful members of the community of nations; and elective
and responsible government became subject to the observations
and criticisms which wait upon a great existing fact. It was now
perceived that such phrases as "self-government," and "the power
of the people over themselves," do not express the true state of the
case.

The "people" who exercise the power, are not always the same
people with those over whom it is exercised, and the "self-
government" spoken of, is not the government of each by himself,
but of each by all the rest. The will of the people, moreover,
practically means, the will of the most numerous or the most active
part of the people; the majority, or those who succeed in making
themselves accepted as the majority; the people, consequently,
may desire to oppress a part of their number; and precautions are
as much needed against this, as against any other abuse of power.

The limitation, therefore, of the power of government over
individuals, loses none of its importance when the holders of power
are reqularly accountable to the community, that is, to the
strongest party therein. This view of things, recommending itself
equally to the intelligence of thinkers and to the inclination of those
important classes in European society to whose real or supposed
interests democracy is adverse, has had no difficulty in establishing
itself; and in political speculations "the tyranny of the majority" is
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now generally included among the evils against which society
requires to be on its guard.

Like other tyrannies, the tyranny of the majority was at first, and is
still vulgarly, held in dread, chiefly as operating through the acts of
the public authorities. But reflecting persons perceived that when
society is itself the tyrant — society collectively, over the separate
individuals who compose it — its means of tyrannizing are not
restricted to the acts which it may do by the hands of its political
functionaries.

Society can and does execute its own mandates: and if it issues
wrong mandates instead of right, or any mandates at all in things
with which it ought not to meddle, it practises a social tyranny
more formidable than many kinds of political oppression, since,
though not usually upheld by such extreme penalties, it leaves
fewer means of escape, penetrating much more deeply into the
details of life, and enslaving the soul itself.

Protection, therefore, against the tyranny of the magistrate is not
enough; there needs protection also against the tyranny of the
prevailing opinion and feeling; against the tendency of society to
impose, by other means than civil penalties, its own ideas and
practices as rules of conduct on those who dissent from them; to
fetter the development, and, if possible, prevent the formation, of
any individuality not in harmony with its ways, and compel all
characters to fashion themselves upon the model of its own.

There is a limit to the legitimate interference of collective opinion
with individual independence; and to find that limit, and maintain it
against encroachment, is as indispensable to a good condition of
human affairs, as protection against political despotism.

But though this proposition is not likely to be contested in general

terms, the practical question, where to place the limit — how to
make the fitting adjustment between individual independence and
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social control — is a subject on which nearly everything remains to
be done. All that makes existence valuable to any one, depends on
the enforcement of restraints upon the actions of other people.

Some rules of conduct, therefore, must be imposed, by law in the
first place, and by opinion on many things which are not fit subjects
for the operation of law. What these rules should be, is the principal
question in human affairs; but if we except a few of the most
obvious cases, it is one of those which least progress has been
made in resolving. No two ages, and scarcely any two countries,
have decided it alike; and the decision of one age or country is a
wonder to another.

Yet the people of any given age and country no more suspect any
difficulty in it, than if it were a subject on which mankind had
always been agreed. The rules which obtain among themselves
appear to them self-evident and self-justifying. This all but universal
illusion is one of the examples of the magical influence of custom,
which is not only, as the proverb says a second nature, but is
continually mistaken for the first. The effect of custom, in
preventing any misgiving respecting the rules of conduct which
mankind impose on one another, is all the more complete because
the subject is one on which it is not generally considered necessary
that reasons should be given, either by one person to others, or by
each to himself.

As you read what comes next be thinking back to a possible difficulty
with Kant’s approach: just how reasonable is his test for what should
count as a categorical imperative if we put it in terms of asking whether
we would want to see a rule (or maxim) as a universal law.

People are accustomed to believe and have been encouraged in the
belief by some who aspire to the character of philosophers, that
their feelings, on subjects of this nature, are better than reasons,
and render reasons unnecessary. The practical principle which
guides them to their opinions on the regulation of human conduct,
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is the feeling in each person's mind that everybody should be
required to act as he, and those with whom he sympathizes, would
like them to act.

No one, indeed, acknowledges to himself that his standard of
judgment is his own liking; but an opinion on a point of conduct, not
supported by reasons, can only count as one person's preference;
and if the reasons, when given, are a mere appeal to a similar
preference felt by other people, it is still only many people's liking
instead of one.

To an ordinary man, however, his own preference, thus supported,
is not only a perfectly satisfactory reason, but the only one he
generally has for any of his notions of morality, taste, or propriety,
which are not expressly written in his religious creed; and his chief
guide in the interpretation even of that.

Men's opinions, accordingly, on what is laudable or blamable, are
affected by all the multifarious causes which influence their wishes
in regard to the conduct of others, and which are as numerous as
those which determine their wishes on any other subject.
Sometimes their reason — at other times their prejudices or
superstitions: often their social affections, not seldom their anti-
social ones, their envy or jealousy, their arrogance or
contemptuousness: but most commonly, their desires or fears for
themselves.

| am omitting Mill’s rather lengthy development of this last point.

The object of this Essay is to assert one very simple principle, as
entitled to govern absolutely the dealings of society with the
individual in the way of compulsion and control, whether the means
used be physical force in the form of legal penalties, or the moral
coercion of public opinion. That principle is, that the sole end for
which mankind are warranted, individually or collectively in
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interfering with the liberty of action of any of their number, is self-
protection.

That the only purpose for which power can be rightfully exercised
over any member of a civilized community, against his will, is to
prevent harm to others. His own good, either physical or moral, is
not a sufficient warrant. He cannot rightfully be compelled to do or
forbear because it will be better for him to do so, because it will
make him happier, because, in the opinions of others, to do so
would be wise, or even right. These are good reasons for
remonstrating with him, or reasoning with him, or persuading him,
or entreating him, but not for compelling him, or visiting him with
any evil, in case he do otherwise. To justify that, the conduct from
which it is desired to deter him must be calculated to produce evil
to some one else. The only part of the conduct of any one, for which
he is amenable to society, is that which concerns others. In the part
which merely concerns himself, his independence is, of right,
absolute. Over himself, over his own body and mind, the individual
is sovereign.

It is, perhaps, hardly necessary to say that this doctrine is meant to
apply only to human beings in the maturity of their faculties. We
are not speaking of children, or of young persons below the age
which the law may fix as that of manhood or womanhood. Those
who are still in a state to require being taken care of by others,
must be protected against their own actions as well as against
external injury.

For the same reason, we may leave out of consideration those
backward states of society in which the race itself may be
considered as in its nonage. The early difficulties in the way of
spontaneous progress are so great, that there is seldom any choice
of means for overcoming them; and a ruler full of the spirit of
improvement is warranted in the use of any expedients that will
attain an end, perhaps otherwise unattainable. Despotism is a
legitimate mode of government in dealing with barbarians,
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provided the end be their improvement, and the means justified by
actually effecting that end.

Liberty, as a principle, has no application to any state of things
anterior to the time when mankind have become capable of being
improved by free and equal discussion. Until then, there is nothing
for them but implicit obedience to an Akbar or a Charlemagne, if
they are so fortunate as to find one. But as soon as mankind have
attained the capacity of being guided to their own improvement by
conviction or persuasion (a period long since reached in all nations
with whom we need here concern ourselves), compulsion, either in
the direct form or in that of pains and penalties for non-compliance,
is no longer admissible as a means to their own good, and
justifiable only for the security of others.

As you track the development of Mill’s case note how he opposes the
concept, expressed by the French writer Rousseau, that in a “pure”
democracy (above all one free of the influence of organized religion) the
majority of those voting on one or another issue would actually be
“right” in their choice. Note as well the importance of education in his
picture. “Free and equal discussion,” as he calls it, presupposes what
today we call critical reasoning as an ability to get past personal biases.
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6. WHY SHOULD WE OBEY THE LAW?

PREVIEW: Ever since Plato political philosophy in the West has used the
idea that the moral authority of the state (why we should still feel
obliged to obey the law if we could get away with not doing so) is based
on a promise of some sorts. This has been seen as what we would call a
virtual contract -- not something we actually sit down and sign but what
is understood from the fact that we accept the protection and service
provided by a government. The central issue is how we should
understand whatever we call our individual rights.

The modern idea of the nation state (the concept of sovereignty) began
in the sixteenth century with the reign of Henry VIII of England. Until
then in Europe the authority of a ruler could still be limited by the
church, but Henry, in pursuit of a divorce that Rome would not allow,
declared himself head of the church in England so that those who
refused to accept him as such would be guilty of treason.

A century later British kings had come to see themselves as ruling by
divine right, but there was also a long tradition in England that insisted
on certain civil rights that would actually be a limit on royal power. This
exploded into civil war with the trial and execution of Charles I, and
during the period in which Oliver Cromwell essentially held complete
power new ideas began to emerge about what was the true basis for
political authority. Thomas Hobbes, who had gone into exile in Europe,
wrote a book that built on the imagery of the Bible to explain why
someone like Cromwell was entitled to rule as long as he could keep the
peace.
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The book was Leviathan (the title referring to a sea monster in the
Bible), and in it Hobbes wrote of the state as “that mortal god to which
we owe, under the immortal God, our peace and defense.” What
stands out in his approach is the concept of “a state of nature,” the
situation human beings would be in were there no government at all. In
this situation of anarchy life would be “poor, solitary, nasty, brutish, and
short,” in effect a state of “war of all against all.” If survival is at stake,
each of us is attempting to get and hold on to as much as possible.
What we call morality is meaningless, then.

However, human beings are rational enough to acknowledge that this is
not what we would want. Accordingly, we make a deal (a covenant, as
Hobbes calls it) with each other to surrender our natural claim to
whatever we can get to whoever is strong enough to protect us from
each other. The only “right” we would not give up is the right to life
itself, since the purpose of the deal is protection. It does not matter,
then, whether whoever is the ruler is elected, has inherited the position,
or simply takes over in a military coup. We have agreed to obey the law
unless it actually becomes a threat to survival in itself.

Obviously none of us gets to be asked whether we would buy into the
deal. It is enough that we recognize the benefits of law and order. The
criminal is someone who goes back on the deal, and the state is justified
in punishing him for doing so. The ruler himself as the source of the law
is also above it, but as long as he is able to hold power we are not
justified in going against him.

Below write down your initial reactions to this picture of government.
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JOHN LOCKE AND THE IDEA OF A LIMITED GOVERNMENT

Hobbes did see some limits on what a government could command. He
is a good Englishman after all, so he does want to preserve the heritage
of the Magna Carta. Since the purpose of the covenant is to protect our
lives, actions which would put us in jeopardy are not acceptable. For
instance, we could not be made to testify against ourselves, and we
could not be subject to involuntary military conscription. Missing
though, is any concern for our religious freedom or for the interest we
might have in expressing our beliefs.

John Locke, who comes from a slightly later period when finally England
accepted the role of Parliament in making the laws which the king
would be expected to enforce, similarly starts off with a picture of the
state of nature. It is strikingly different, though. His model is America
at a time when colonists could go out and convert open land into farms.
In such a situation greed is held in check by the simple fact that one
individual or one family could only cultivate so much property. There is
no need for an elaborate system of government.

The problem comes up when individuals find themselves disagreeing
about something like boundaries. He takes for granted that violence is
otherwise justified for self-defense, but violence over property is
something clearly avoidable. All we need to do is set up a minimal
government that can arbitrate disputes. Again, we are making a deal
with each other by which we agree to a rule of law rather than risk the
damage that comes with attempting to settle things on our own.

Locke agrees with Hobbes that government exists to protect our lives,
but he goes much further in seeing that it also exists to protect our
liberty and our property. Life, liberty, and property are presented as
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inalienable rights (borrowing the term from English law, which did not
allow someone to escape taxation by just abandoning — alienating — a
piece of property), and in keeping with his overall theory of knowledge
he asserts that this is something “self-evident” and not requiring any
other kind of proof.

Even more radical for the time is his corollary to the proposition that
the essential purpose of government is protection of ourselves and our
property. Coming from a Puritan family, Locke was naturally
sympathetic to the desire for religious liberty that had motivated many
of the early American colonists. He insists that it is not the business of a
government to legislate religious belief — what today we call a
separation of church and state.

The intrinsically limited power of the state means that whoever is in
government holds power in trust. Locke goes on to spell out the need
for a separation of powers, above all a distinction between those who
make the laws and those who enforce them. What also follows is that if
this trust is abused the people in a state are entitled to revolution in
order to replace a bad government.

Just as you did after the section on Hobbes, write down your initial
reactions to Locke’s concept of a limited government.
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THE IDEA OF A SOCIAL CONTRACT

Hobbes and Locke did not use this term (it originates with Rousseau in
France) but today it is used to describe any theory which sees
government not as something natural (an extension of the concept of a
family, as it was for the Greeks and the Chinese two thousand years
before) but as the result of an understanding we have with each other
as citizens.

The differences in the deal they propose certainly reflect real
differences in their overall view of human nature. Hobbes, like the
Chinese writer Xun-Zi, is pessimistic about human beings when not
living in fear of the law. Locke is far more like Mencius in being far more
optimistic.

Hobbes, while certainly interesting for the way in which he rests the
authority of the state not in God (the typical understanding in the
Middle Ages) but in the individuals who are governed, did not really
shape modern political thought. Locke most definitely did.

Above all we need to recognize his influence was on the development
of American intellectual life in the colonial period. Some years ago |
found a list of the statements that Harvard students would be expected
to explain and defend in the oral exams in philosophy that until not that
long back would be seen as a requirement for graduation (something
still true at Gonzaga University when | was there). They were essentially
a summation of John Locke's views on knowledge and values, and since
so many of the men who were involved in the founding of the American
republic went through this educational system it should not be
surprising that language such as "self-evident truths" and "inalienable
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rights" (rights we could not give up even if we wanted to) became
standard in what they would write.

Obviously in 1776 Locke's justification of revolution was perhaps the
single most important part of his thinking that they would have in mind,
although a dozen years later, as the present American Constitution was
being drafted, key figures demanded that Locke's concept of a limit to
state power be made explicit in what would be an initial set of
amendments, what we know as the Bill of Rights.

Hobbes and Locke, as good Englishmen, were quite familiar with the
British common law understanding of a contract as a set of reciprocal
promises and so they picture any government deriving its authority
from a deal made by the individuals setting it up. Essentially, they agree
to end the state of nature and accept a rule of law. Their promise to
each other is that they will no longer act as they would before a
government exists. The most common error students make is in talking
about the social contract as though it is a deal between the state and
the individual. when actually it is a deal citizens make with each other.

Of course, actual governments seldom develop in this way, but Hobbes
and Locke both needed to get away from the idea of the divine right of
kings that had led to the civil war in England in the mid-seventeenth
century. If God is not the source of political authority, then what is?
Both agree that it must be with the people themselves, and talking
about a state of nature ended through an agreement was a convenient
way of doing this. The question that might be asked is why someone
not a party to some original arrangement -- the descendants of
immigrants, say -- should feel bound by it.
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THE GREEK VISION OF A REPUBLIC

Educated Americans in the eighteenth century were familiar not just
with John Locke but with Plato and Aristotle as well. Since ancient
Greece with its large number of independent city-states was effectively
a laboratory for the study of what worked and what did not for
successful self-government, Plato and Aristotle both presented analyses
of different types of government. Plato saw a cycle of types that saw a
decline from rule of the best (an aristocracy) through to a wasteful rule
of a majority of the citizens (a democracy) and a resulting call for a
strong-man government (tyranny).

Aristotle set up a chart that compares governments first in terms of how
many are involved in ruling and then in terms of how well each
functions for what he sees as the essential purpose of any government,
providing for something called "the common good" (the things
individuals could not just do for themselves). The positive types of a
government would be a monarchy (one-man rule), an aristocracy (a
shared rule by an elite), and a "polity" or what we would call a republic
(a government in which all citizens --always a relatively small minority of
the population in a Greek city since it excluded not only women and
children but slaves and first-generation immigrants -- take part).

The evil twins for each would be tyranny, oligarchy, or democracy (here
following Plato's unfavorable use of the term). This bias against the
term "democracy" with its connotation of short-sightedness definitely
characterized the vocabulary of our Founding Fathers with the
exception of Thomas Jefferson, who was inspired by the French writers
that had come to use it in the positive sense we are now more familiar
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with.

The concept of government providing for a "common good" had played
a major role in the thinking of the medieval philosopher Thomas
Aquinas, among the first Europeans to advance the study of Aristotle at
a time when the very fact that he was so important to Muslim
intellectuals tended to make him suspect to Christians. It is a picture
that maintains a moral limit to state power, something absent in
Hobbes, while still going beyond the idea that government essentially
should let people act on their own as long as they did not interfere with
each other. It is implicit in the phrase "general welfare" present in the
opening lines of our Constitution. Now what this ought to mean in
practice is typically what sets "conservatives" and "liberals" apart, with
one group calling for severe limits on how a government tries to do and
the other expecting that where there is a problem that individuals are
less able to solve on their own there should be a government-sponsored
solution.

Contemporary political philosophy sets up a contrast between a limited
view of government based on Locke's approach and a more
comprehensive one with its roots in Plato and Aristotle. The first is
termed "liberal" since the most extensive development of Locke's ideas
is with John Stuart Mill, who was associated with the liberal movement
in English politics in the eighteenth century. The second is termed
either "republican" after the vision of self-government developed in
Greek thought or "communitarian." Students need to avoid confusing
the labels with the terms used in current political debate since at
present members of the Republican party tend to use the term "liberal"
to disparage the idea of "big government" expanding the services it
provides.
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SO WHERE DO OUR RIGHTS COME FROM?

| mentioned that it was Locke and not Hobbes who came to influence
our choice of language for American political theory. However, unless
we think about it, it is more likely that we think like Hobbes than we do
like Locke when it comes to any talk about legal rights. We can see the
issue this way: if there were no First Amendment would our national or
state governments have the authority to demand some type of religious
conformity, at least by how it supported specific institutions? If there
were no Fifth Amendment would our legal system have the authority to
demand that someone charged with a crime give truthful testimony
about his guilt? (Remember, the idea of authority is not the same as
the idea of power. | may have the power to have you turn over your
wallet to me on the street when | point a gun at you, but definitely | am
doing something wrong. However, when the tax man comes calling and
you have to pay up, we say that the government has the authority to
take money from you, even if it means confiscating your property to do
so. This is power used legitimately.)

Below indicate your own reactions to this last paragraph. If we take the
familiar motto on a police car — to protect and to serve — we might say
that Hobbes puts the emphasis on protection and Locke puts it on
service. Who do you think is more realistic?
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Please keep in mind that the stirring language Thomas Jefferson used in
the Declaration of Independence -- his mention of self-evident truths
about human equality and certain basic rights that we are not even free
to surrender (alienate) to a state -- does not have any standing in
American law. One historical question is why it was that Jefferson
substituted "the pursuit of happiness" for "property" in the Declaration
of Independence, and one likely answer is that he did not think the
mere acquisition of property to be at the same level of importance as
life and liberty.

However, some states did include similar phrasing about life, liberty,
and the pursuit of happiness in their own constitutions, and it is worth
noting that in cases when the exact meaning of "the pursuit of
happiness" came up in their courts the interpretation reverted back to
the original wording Locke had used. The pursuit of happiness, which
Jefferson may have seen as what someone would aspire to when having
enough property to live comfortably was no longer an issue, came to be
seen as a right to pursue a livelihood. This did come up when the
Supreme Court reviewed a Nebraska case in which a German language
teacher would be out of a job because of a law restricting the teaching
of a foreign language to children. It agreed that the law was
unconstitutional but used the First Amendment and a notion of parental
rights instead.

One important distinction to make is between legal rights and legal
privileges and another is between "natural" rights that a government
must respect and rights created by a government. Being allowed to
vote is a right, for instance, but being allowed to fly an airplane is seen
as a privilege for which certain conditions have to be met. The first ten
amendments to the Constitution were designed to reinforce the
concept of what the government could not do because it would
interfere with certain natural rights that on Locke's theory were
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"unalienable.” However, there are obviously also rights that in fact are
created by a government and so in theory could be taken away by a
government (examples would be a guaranteed pension through Social
Security and guaranteed hospital care through Medicare).

Look up the exact wording of our Bill of Rights and make a case for
which express something so close to what we are as persons that we
would agree they could not be amended and which are less so. (Hint: is
the Second Amendment like the First in expressing a natural or God-
given right?)
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REVIEW QUESTIONS

Why did Hobbes and Locke feel the need to develop something like a
social contract theory?

How did differing outlooks on human nature affect the way Hobbes and
Locke would talk about personal rights?

What is meant by the term "self-evident truths"? What would be the
difference between self-evident truths and simple assumptions or
hypotheses?

Is the common good as discussed by Aristotle or Aquinas the same thing
as the general welfare mentioned in the American Constitution?

What is the difference between power and authority?

Are all our rights as American citizens "inalienable"?
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7. IS PRIVATE PROPERTY A RIGHT OR A PROBLEM?

PREVIEW: After considering the political theory that inspired our own
form of government in the American Revolution we are going to look at
the theory that inspired first the French Revolution just years after our
own and then the form of government that for most of the twentieth
century characterized the Soviet Union and the other countries seeing
themselves as Communist. The key will be a quite different vision of why
things would ever have gone wrong in a state of nature.

If John Locke saw the protection of private property as the reason for
the social contract, the French writer Jean-Jacques Rousseau went the
opposite direction by seeing it as the evil that must be eliminated.
Locke, as we've said, was ready to cite the American colonist turning
wilderness into productive farms as his inspiration. Rousseau also
looked to America but it was the native peoples displaced by the
colonists who were his own model for a hypothetical state of nature.

Native Americans did not see land as something to be owned, for
instance, and this led Rousseau to argue that what we might call the
original sin of our ancestors was in having some individuals claim private
ownership of what initially was available to everyone and somehow
getting others to accept this. The solution he proposes is that in order
for the security offered by a government we should think of
surrendering absolutely all our rights in a deal (a contract we make with
each other) to a new reality that is the state. In this he is certainly going
further than Hobbes, who would not have accepted giving up the right
to life itself.
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What we need to remember in looking at all these models for a state of
nature and for the social contract (a phrase first used by Rousseau)
ending it is that their authors are not claiming to say how organized
societies originally developed. What matters is that they are proposing
answers to the question of why any government should have a moral
claim on those living under it. Why should | obey the law apart from a
fear of punishment (the issue raised in the debate between Socrates
and Thrasymachus)? The answer is that by accepting the benefits of
government, above all the security provided against those who would
be likely to harm me, it is as though | have been asked to accept this
arrangement and | have agreed to do so.

Possibly the best early expression of this idea comes from Socrates
himself when he explains to his friends why he will not take advantage
of their offer to bribe his guards in order to escape. As a child, Plato has
him say, he did not have a choice about where he would be born and
what laws he would live under. Once an adult, though, he could always
have left Athens to live somewhere else. By doing this it is as though he
has made a promise to obey the law, even if it is applied unfairly, as
certainly was the case in his own trial and sentencing.

What we are seeing here is a basic assumption that characterizes
Western thought: we need to look at ourselves as individuals first and
then explain how we become members of society. The picture we have
from Asia is quite different. For the Confucian we are first off members
of a family so that we begin with the mutual obligations of father and
child, husband and wife, and older and younger brothers. Since families
are themselves linked in a clan structure and the clans together
constitute the state, we would also see the relationship of ruler and
subject as similarly one of mutual obligations on the model of the father
and child. For someone like Mencius we are never isolated individuals
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who somehow just come together in what is then a completely artificial
arrangement. This, however, is what we find with Hobbes and Locke
and Rousseau. Where they differ is in their pictures of what we would
be like just left on our own so that we can understand the
reasonableness of having what we mean by government.

Rousseau differs from his English predecessors by proposing a model for
a type of government like nothing that had yet been tried out. Hobbes
and Locke justify the moral authority of the British government that did
exist. Rousseau in effect is calling for an end to the type of government
then in France -- the rule of a monarch claiming virtually absolute
authority that essentially benefitted only some people in the society --
in place of a true democracy in which it is the people together who are
the government. The key point is that if the private ownership of land --
what in France at that time far more than in England led to a
tremendous gap between the rich and the poor -- is the initial error to
be corrected, the kind of society taking its place should be what we
have come to call "socialist" (a term that would not come into use until
the early 1800s) with a collective ownership of property and a more
even distribution of the wealth it represents.

What now sets Rousseau apart even more is his conviction that by
making our deal with each we are able to express something called "the
General Will" which, since it deals with our common good, will always
be right as long as certain precautions are observed. Above all, we are
to vote just as individuals, not as members of any other groups, and we
must not allow the existence of groups that would jeopardize this.
Rousseau saw an institutional church as a primary threat to his pure
democracy, and later writers would see the existence of political parties
in our ordinary sense as just as dangerous.
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Locke, remember, had been required reading for so many of the men
who created the American republic. Rousseau came to take on the
same importance for educated men who were not part of the French
aristocracy, and his conception of how things ought to be played a
major role in the French Revolution, especially in the effort to abolish
Catholicism. After the failure of the French Republic and the apparent
triumph of older patterns, a new generation of intellectuals would
emerge who made the same diagnosis of society as had Rousseau and
proposed the same cure in terms of ending private property.

Below indicate your reaction to what you are presented with by

Rousseau. Would you agree that a claim to private property indeed was
“the original sin” of mankind?
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THE COMMUNIST IDEAL

Two Germans, Karl Marx and Friedrich Engels, both ended up living in
England at the time when new attempts at overthrowing European
monarchies were brutally repressed. Marx, who had earned a
doctorate in philosophy but found himself unable to get a university
position, came under unrelenting pressure for his journalistic support of
a new image of democracy and eventually ended up in England with
help from Engels, the son of a wealthy German businessman who had
sent him to manage his factory in Manchester. Engels had first-hand
experience of the horrifying conditions under which English workers
were living as the Industrial Revolution got underway and wanted to do
his part in changing things.

Marx as a student had come under the spell of the philosopher Georg
Hegel and a picture of change in terms of how a particular situation (a
"thesis") can generate its opposite (an "antithesis") and then the clash
of the two can lead to a new stage that is a blend of what has come
before (a "synthesis"). Hegel, whose overall theory of history proved so
attractive in explaining how civilization had progressed to the present,
had not really studied the impact of the Industrial Revolution and this is
what Marx believed to be his calling. With financial assistance from
Engels, he devoted himself to years of research In London in order to
document better how in fact the existing situation -- a grim world
familiar to anyone who has read Charles Dickens -- had come to be and
how it would end.

In Das Capital Marx refined the vague notion of property there with
Rousseau and his followers. What they now looked at was the concept
of property as the means of production. In an agricultural society this
certainly was land, as Rousseau had said, but in the emerging industrial
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world the key concept had to be that of money itself -- what we call
capital when it is invested with the idea of making a profit.

In an earlier scheme, as in France before the Revolution, class
distinctions could be more complicated, but in an industrial society they
appeared to be reducing to just two: those who had the money that was
invested in the factories and then lived off the profits (the
"bourgeoisie," using a French term for the townspeople who did not
have to labor in order to earn a living) and those who actually supplied
the labor (the "proletariat," another French term reaching back to
Roman times to describe propertyless individuals). One class had
property and lived comfortably because of it, and the other lacked
property and survived only because they could hire out their labor.

What is very important to recognize is how desperate the situation had
become for the working poor. There were no protections at all built
into the law. Child labor was taken for granted, even in the most
appalling conditions in the coal mines, and for a family to survive it was
absolutely necessary that everyone did work, mothers and children
included. This is the harsh world of Oliver Twist, where individuals
unable to pay their bills could be sent to prison-like conditions in work
houses and those who attempted to survive even through what we
might call petty theft risked being hanged.

Why would anyone put up with such horrors? Marx found an answer in
what he called "ideology" in the sense of a false consciousness that
justifies the way things are. In Christian England, thanks to its Puritan
influences a century earlier, there was the idea that worldly possessions
would be one indication that an individual was among God's elect. The
flip side was that those without them were already among the damned,
a view reinforced by the observation that it was typically the poor and
not the rich who resorted to crime.
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But what about the poor themselves? Here Marx looked at what
Christian scriptures had to say about accepting their lot in life, bearing
their cross as had Jesus with a reward to come in a future lifetime.
There is obviously consolation in such a thought, and Marx then comes
to talk about religion in general being "the opiate of the people," an
expression of hope in an otherwise hopeless situation.

Could anything ever change? Marx and Engels thought it would be
inevitable given the manner in which machinery (what we would call
automation) would come to replace human labor in order to increase
profits. This would lead to a level of unemployment that would spark
new revolutions and lead to a completely new system in which the
means of production would be communally owned and there would be
a new rule of "from each according to his ability and to each according
to his need."

England itself was the most likely candidate for this since it had the
most advanced industrial system of the time and was already showing
the strains. However the process could be speeded up, and in the
Communist Manifesto Marx and Engels had already called for this by
having intellectuals (obviously not themselves from the uneducated
working poor) organized to promote revolution and a new "classless"
society. Philosophy, Marx observed, had in the past been content to
observe the world; now the job was to change it.

It ended up being a Russian exile -- Nicolai Lenin, who had read Marx
while imprisoned in Siberia -- that did in fact succeed in creating a
Communist state by commandeering the revolution that overthrew the
Russian ruler who had led his country into the disaster of the First World
War. It was not at all as Marx and Engels would have predicted, and in
what would happen then probably not what they would have
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approved. Most definitely, the socialization of the means of production
in the USSR or the People's Republic of China may have eliminated older
class differences but introduced new ones based on position within the
Communist party itself.

THE THREE DEFINITIONS OF DEMOCRACY

For anyone growing up as | did during the Cold War it was difficult to
understand how both the old USSR and the People's Republic of China
could refer to themselves as democracies, while the term "democratic"
was built into the formal name of several countries in the Communist
world. For Americans, the term "democracy" connoted elections
involving more than one political party, a free press, and privately
owned businesses. In sharp contrast, our perceived enemies allowed
only one political party, severely regulated newspapers and other
means of communication, and demanded state control of any
enterprise with economic significance.

To understand better how on both sides the value-loaded term
"democracy" could be employed so differently we do need to go back to
Rousseau and his successors. If anything, Rousseau may have had the
most optimistic vision of human nature of any of the writers we have
looked at. His account of how things went wrong reflects the French
perception of the Indians of North America as "noble savages,"
unspoiled by the mistaken vision of private ownership of land. In
principle, it would seem, if private property is what corrupted us, then
the removal of private property in a pure communism would ensure a
return to this original purity. Marx would continue this idea, and it was
dogma in the educational scheme of the Soviet Union. Human nature
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could actually be remade, although it might take several generations to
do this.

Such an idea was not entirely new. Back in the days of Henry VIl
Thomas More, one of the first Englishmen to appreciate the importance
of the newly available Greek classics, had composed his own vision of an
intelligently designed society in a book called Utopia (literally,
"nowhere"). More above all had been disturbed by what he saw as the
result of England's decision to maximize profits by converting farm lands
to pasture in order to have more wool for export. Individuals who had
worked these farms, paying just small rents, were now dispossessed and
creating serious disruptions as they came to the towns looking for any
kind of work possible (this would trigger the explosion of industry in
England as they supplied the labor necessary for an advanced factory
system).

More's bitter observation was that if things were as they should be men
would be eating sheep but now, as it were, the sheep were eating men.
In his book Utopia, the description of a newly discovered society,
individuals who had not yet even heard of Christianity were practicing
what we might think of as Christian virtues because they had not been
corrupted as had the Englishmen who were More's target audience.

What we come back to is the issue of whether some one situation can
be seen as the basis for whatever we mean by moral evil. If St. Paul is
correct in saying that "the love of money is the root of all evil," then a
desire for personal wealth -- an increase in one's property -- would
appear to be the root problem. Plato seemed to think so, and in his
own construction of an ideal state he would have the elite who are its
rulers not able to have personal property and also not allowed anything
of a family life in order to limit further a natural tendency to take
advantage of their position to enrich their children.

102



Hobbes goes along with this thought when he argues that in a state of
nature no one could ever really feel he had enough to guarantee his
security. It is only John Locke who seems to think otherwise so that he
would count private property as among the inalienable rights we have
just because we are human.

This negative view of wealth is also behind the Greek analysis of
governmental instability. Oligarchy -- essentially a government
controlled by those with wealth -- is seen as undesirable by both Plato
and Aristotle but worse is what they have in mind with the word

"democracy." Here the concept is that most people would want the
benefits of a society without paying for them. This would lead to
emptying out the city's treasury with the result that a new level of
insecurity would lead to a call for strong-man rule (tyranny) to restore

order.

What we have then are three definitions of "democracy": the Greek
equation of it with mob rule, the one most familiar to us (based on John
Locke) in which a limited government exists to protect our property,
and the now disappearing Communist image of a government
controlled by a single party with the goal of creating a classless society.

Each assumes a certain picture of human nature and a corresponding
account of what keeps human beings from dealing fairly with each
other.

Which of these definitions do you think is the most optimistic about
human nature? Which is the most pessimistic? Why?
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REVIEW QUESTIONS

Why would differing pictures of a hypothetical "state of nature" lead to
different ideas of what is involved in a social contract that eliminates it?

How does Rousseau differ from both Locke and Hobbes in his
understanding of the state of nature?

Is Rousseau more like Locke or like Hobbes in how optimistic he is about
human nature?

What does Rousseau mean by the term "the General Will" and why does
it rule out the place of distinct political parties in an election?

How does Marx redefine the term "property” and why would he see the
existence of distinct classes in a society as something morally wrong that
must be eliminated?

What is the meaning of the term "capital” as Marx uses it? Why are
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land and capital both forms of property?

Why did Marx see a communist revolution as inevitable? Why would the
actual revolutions in Russia and China not be examples of what he had
in mind?

Is the way Marx sees the term "ideology" different from what we usually
would have in mind when we hear the word?

What are the three distinct understandings of the term "democracy"
presented in this section?

In what way was Thomas More like Marx in his analysis of the structural
changes in the English economy beginning in the sixteenth century?

To whom would the ideal of no private property apply in Plato's picture:
those who ruled or those who worked? Why?
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A final note: There is an important difference in how we understand
something as property in Marx’s sense. Your car (like your toothbrush)
is your property in the sense that it belongs to you, but unless you use it
as a taxi it is not property in the sense of something adding to your
income (it is not a “means of production”). The socialist model,
adopted in Scandinavia and elsewhere, sees key business interests, like
an airline, as belonging to the society (or the state) and not to
individuals or corporations. Our own economic model in the United
States emphasizes private ownership on the theory that through
competition there will be better products and lower costs.

We are used to a mixed model with education as well as with health
care. There are private as well as public schools at all levels, just as
there are both privately owned hospitals and public ones. There are
typically significant issues about the quality of service in tax-supported
schools and hospitals, and these bring up the question of whether in a
democratic society there should be a greater effort to achieve more
nearly equal education and health care.

What are your own first thoughts on this?
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8. CHURCH AND STATE

PREVIEW: The theories we have been looking at in the last two sections
have been secular in the sense that the basis for the legal systems
proposed in them is not religious in origin. However, in recent years we
have come to see that religion, far from being just a thing of the past,
has assumed new importance in the discussion of how a society should
work. When religious and political authority are essentially the same we
talk about a theocracy.

Plato in The Republic has no hesitation in seeing religion used as a basis
for political control. Assumed in his overall picture is that human beings
are definitely unequal in their capabilities with the most important
distinction being between those individuals who respond essentially on
a physical basis with money and sex as driving forces (most of us, in
fact) and an elite capable of the type of emotional control that
characterizes the good soldier with some of their number also able to
achieve the intellectual level of "real" knowledge.

He considers these distinctions genetic in nature and for this reason
sees it necessary to employ a device that would let those not intelligent
enough to understand why only some individuals should hold power in
a society would allow this to happen. Through religion everyone is
taught from early on that while most human beings have just bronze
and iron coursing through their blood there would be those who have
gold and silver instead. This is what he refers to as the myth of the
metals, a deliberate lie promoted by the philosopher kings, who alone
are wise enough to realize the need of such a deception.
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What is interesting in this picture is that the ordinary citizen, while
lacking all political involvement, could be expected to lead a rather
enjoyable life. The military elite who are the guardians of the society
and out of whose ranks come the philosopher kings live a far more
difficult existence that the rest of us would not be likely to envy.

It may stretch the usual sense of the word to see Plato's ideal society as
a theocracy -- literally a rule by God or by individuals who claim to
represent God -- but it does meet the requirement of religion setting
the basis for how things are done. The obvious difference between
Plato's picture and what we are talking about this week is that those
who propose the belief (his philosopher kings) really do know better,
even though they would presumably have been brought up to believe in
the myth themselves.

In the examples that come with the Protestant Reformation (John Calvin
in Geneva and those sharing his religious vision in early New England)
sincerity is not an issue, and this is precisely what creates the greatest
problems in our study of political theory. If | believe | must answer to
God for how my neighbors act, then what must | do in order to get them
to act as they should?

In their effort to establish a "new Jerusalem" the Pilgrims not only saw
their religious tenets as defining how they should live but they had to
make sure that other religious views would be disallowed. The most
severe application of this was the 1660 execution of Mary Dyer, a
repeat offender who had several times come to Massachusetts to
promote the Quaker views to which she had been converted. Freedom
of conscience was not an acceptable value in their vision of a righteous
society.
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Of course by this time there had been a long history of religious
intolerance in the West, especially when it came to whether Catholicism
or Protestantism would be a state religion, but this understanding of
heresy as equivalent to treason still saw a clear distinction between
state and church. In New England that distinction was virtually
eliminated. Elsewhere someone might be a bad Catholic or a bad
Protestant, but the feeling would be that apart from a clear violation of
set standards of public behavior it was not up to the law to make
individuals more pleasing to God. For the Puritans a new element had
been added in the idea that even entirely private behavior could
jeopardize the standing of the community in God's eyes and so had to
be severely regulated.

Eventually the Puritans did lose political power, although Massachusetts
would still be the last state to end the support of organized religion in
the 1830s (the Federal ban on such a practice did not originally apply to
the states themselves). The closest any state might come again to such
a model was Utah, where the Church of Jesus Christ of Latter-Day Saints
(the Mormons) did attempt to maintain as religiously pure and cohesive
a lifestyle as it could.

In the last quarter of the twentieth century a less denominationally
specific approach came into prominence and began to play a greater
role in national politics. This was the Christian conservative movement
that once again called for a Bible-based morality to be restored to the
legal system, even if this required a set of constitutional amendments to
override unpopular Supreme Court decisions (especially rulings on
abortion and prayer in schools).

It would take a most unlikely set of events to see the United States or
any part of it return to any approach that would so intertwine religion
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and politics that we might begin to think of theocracy as an actual
option. This really becomes more the material for dystopian fiction, as
in Margaret Atwood's chilling 1985 novel The Handmaid's Tale.
Elsewhere in the world the call for a theocratic approach is certainly
more apparent and potentially more disturbing.

ISLAMIC POLITICAL THOUGHT

Unfortunately most of us may think of Islam only in terms of the
extreme views of Osama bin Laden and his own call for a theocracy.
What we need to remember is that for nearly ten centuries the best of
Greek thought had been kept alive with the scholars in the great Islamic
centers of study, and much of what we came to understand in math and
science at the time of the Renaissance was developed or transmitted
through the Arab world.

This certainly included serious reflections on what government was
about, especially since throughout the Muslim world there was the
acceptance of non-Muslim groups that was far greater than what
existed in Europe with respect to non-Christians. In China, for example,
the Muslim Kublai Khan strongly encouraged religious tolerance as part
of an overall strategy of divide and rule, while in the Middle East there
was a powerful development of Jewish intellectual life that would have
been virtually impossible in Europe.

A key to understanding political thought in the Muslim world of the time
would be the vision of the Sunnis, who make up ninety percent of all
Muslims.  They accepted the idea that the heirs of the original
successors of Muhammad, the caliphs, ruled in a sense by divine right,
although the concept is hardly the same as what developed in France or
England in more modern times. A better way of understanding this as
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put forward by Muslim writers is that God alone has authority over the
individual so that the true ruler is, as it were, God's regent entrusted
with the mission of maintaining what God has pronounced as the right
way to live in the Qur'an. In the minority outlook of the group known as
the Shiites (a term shortened from the Arabic for the party of Ali) only
the successors of Ali, Muhammad's cousin and also his son-in-law who
was killed in a battle for succession, would be rightful rulers. Instead of
caliphs, effective rule would be through the leading scholars in the Shia
tradition, such as the ayatollahs of Iran.

With the fall of the Ottoman Empire and the division of its territory by
Britain and France after the First World War the world of the caliphs had
ended and it seemed that a European model for society would now be
dominant. A clear exception was Saudi Arabia, where the Wahabi
reformist movement was accepted by the royal family and a very strict
interpretation of the prescriptions of the Qur'an was enforced (this is
the interpretation that guided Osama bin Laden).

With a rising sense of nationalism as the countries of the Mideast
regained independence, new ideas about the link between religion and
political life emerged. Most prominent would be the teachings of the
Egyptian Hassan al-Banna, founder of the Muslim Brotherhood in 1928,
who called for the return of the caliphate and the imposition of shariah
(the code of law based on the Qur'an and its interpretations).

How compatible would these Islamic views be with a European or
American conception of democracy? This is not so easily answered.
The fundamental ideals of democracy in terms of a freely elected
government have proved very appealing to many Muslim intellectuals
even though the word "democracy" does not have an exact equivalent
in Arabic, but definitely it would not fit in with the vision of the person
in charge held by those who see legitimacy as requiring biological links
to Muhammad and his earliest companions. However, our notion of
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democracy also involves the idea of choosing the laws we will live
under. Here there is often the sharpest criticism of our Western
conception.

The Islamic view is that the basis of the shariah is not something
arbitrary but actually based on a reasonable understanding of what
human beings need to do in order to live rightly. This would correspond
to a vision of natural law, and the case for reliance on any sacred
scriptures (the Bible or the Qur'an) would be, as Kant had said, that God
helped out because of human frailty. One example cited by a Pakistani
scholar is how in America we first voted on a constitutional amendment
to ban alcohol, which would recognize its dangers and so matches the
prohibition in Muslim teaching, but then we voted again to allow it. Left
to our own devices in a democratic system of majority rule we risk
allowing people to do just what they want to do rather than what they
should do.

And what about the idea of jihad, the war against the non-believer first
pursued by Muhammad in his military actions in Arabia itself?
Unfortunately, the extreme vision characterizing bin Laden and Al
Qaeda has come to so dominate discussion that we fail to recognize that
the Muslim world has never been monolithic and that there is not now
and probably never will be a central authority. To that extent, the idea
that non-believers include those who fail to accept a particular
interpretation of Islam (the position taken by Al Qaeda) is ultimately
corrosive to Islam itself. The essential task of Muslim political
philosophy in future years is going to be how to develop a pluralist
vision that deters any tendency to violence, and despite bin Laden this is
something already underway.
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THE LIMITS OF RELIGIOUS FREEDOM

If for the most part we do not think any religious tradition strong
enough to define any large country's legal system, what about the flip
side of this in allowing individuals or groups the right to maintain a
religiously based lifestyle that in one way or another goes against
prevailing social values? Can there be reasonable exceptions to what
otherwise would be required of the ordinary citizen?

The standard example is conscientious objection -- the refusal to serve
in the military. In the United States this was less an issue before the
twentieth century. In the Civil War where for the first time there was
conscription on both sides, someone objecting to service on religious
grounds was unlikely to be excused, although a compromise appearing
in the North was for an individual either to find a substitute or to pay
$300.

By the time of the Second World War there was a recognized exception
for members of those churches categorically opposed to violence
(Quakers and Adventists, for example) and during the conflict in
Vietnam the Supreme Court extended this to include individuals who
might not belong to these historic "peace churches" but had arrived at
the same position of non-violence on philosophical grounds.

Far more difficult have been the questions coming up about education
or medical treatment. The Amish, for instance, do not allow any
secondary education for their youth, and the Supreme Court did allow
them to escape the requirement of compulsory education. Christian
Scientists and Jehovah's Witnesses oppose much of conventional
medical care, even for their children, and fir the most part the legal
system has sided with the parents.
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In general the idea of a separation of church and state in our country
has two sides to it. One is the prohibition against using my taxes to
support your religion but the other is the prohibition against keeping
me from observing my religion, at least within certain limits. An
example of how far the courts have gone in trying to make what is
called "reasonable accommodation," members of the Native American
Church are allowed to use peyote, an otherwise banned substance, in
their services (although not in prisons).

In all these examples what stands out is that the United States has come
a long way from the days when, shortly after the First World War,
Oregon attempted to ban students attending religious or private schools
during normal school hours on grounds that the public school
experience was vital to developing American unity (the Supreme Court
struck this down in a decision that would prove to be a precedent for
the controversial 1973 ruling on abortion).

This is certainly not true elsewhere. In Turkey, where virtually all
citizens are Muslim, the law will not allow women who are public
employees or students in the public university to wear the hijab or
head covering favored by those who are observant, and that same ban
has now gone into place in France, which has a rising Muslim
population.

So what should we consider the proper scope of the law? Most of us
consider any theocracy -- loosely defined for our discussion as any
situation in which religious leaders determine what is to be legal or
illegal -- as incompatible with our understanding of a democracy, but
just how secular a society should we have? How many allowances
should we make for those whose religious beliefs put them at odds with
the rest of us?
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Here are a set of actual situations, some of which have been decided in
the courts and some not as yet. Present your own reactions, then use a
search engine to find which in fact have been decided.

Some religious groups are in principle opposed to mandatory
vaccinations, typically required for children attending public schools.
Should the parents be required to allow these vaccinations, not only for
the sake of their own children but for other children with whom they
may come in contact?

The Affordable Care Act mandates employers provide insurance for
contraceptive care. Catholic institutions oppose artificial birth control as
immoral. Should they be exempted from the mandate?

Members of some religious groups see animal sacrifice as part of their
rituals. Should this be allowed even though the law otherwise would
regard it as cruelty to animals and therefore forbid it?

Many employers who regard homosexual behavior as immoral refuse to
hire gay workers even though they are otherwise qualified. Should they
be required to do so?
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After you have answered the questions above, attempt to present a
basic set of standards for how far a government should go in
accommodating religious differences. In particular, do you think there
should be any test of religious sincerity in order for there to be an
exemption to existing legal requirements? (Hint: go back to our early
discussion of moral distance and personal responsibility on page 59 since
often enough the question involves an individual’s belief that permitting
someone else to act in a certain way means effectively cooperating in
evil.)

Go back to our discussion of John Stuart Mill and his views on personal
liberty. Do you think that his position would in fact apply to all the
situations described?

Suggest an additional example of something not yet decided by the
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courts where there could be conflict between what the law calls for and
an individual’s religious beliefs and attempt to apply the standards you
have developed.

Not long back some Catholic bishops in the United States took the stand
that no Catholic politician should support legalized abortion and that
anyone doing so should not be allowed to receive communion. What is
the strongest reason to agree with this position? What is the strongest
reason to reject it?

To what extent should someone holding elective office allow personal
moral beliefs to be the basis for voting on legislation?

117



REVIEW QUESTIONS

What do we mean when we say a particular government is a theocracy?

Would the existence of what we earlier saw as the Blue Laws be enough
to say that a particular government is a theocracy?

How did the Puritans base their understanding of government on the
Bible (hint: read the story in Genesis of how God came to destroy the city
of Sodom)?

What is the meaning of these terms: jihad, caliph, shariah? Which two
have strong parallels in the history of Europe (hint: review what you
learned in your history classes about the Crusades and the Inquisition)?

What are leading examples of American efforts to accommodate
religious differences?
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What is the connection between these Supreme Court rulings: Oregon v.
The Society of Sisters in 1925 and Roe v. Wade in 1973?
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9. WHAT ARE THE LIMITS OF LIBERTY?

PREVIEW: A theocratic vision of society insists on the law making us be
moral. Earlier we met John Stuart Mill proposing a quite different model
which would not recognize "victimless crimes." We are going to take a
closer look at Mill's ideas with special emphasis on the idea of free
speech, but we are also going to look at a major objection to how Mill
supports his position.

Earlier we met John Stuart Mill as a leading exponent of Utilitarianism,
which guided the reform movement among England's liberals in the
nineteenth century. Marx had held a rather dismal view of the situation
in England and certainly did not think it would improve on its own.
Instead he had thought that the increasing mechanization of the
factories would displace so many workers that a "proletarian revolution"
would be inevitable. What did happen was that a number of prominent
figures in Parliament managed to legislate a series of changes in the law
that extended the vote to workers, allowed the formation of unions with
the right to strike, and required compulsory education for young children
(ending one of the worst abuses of the time with child labor).

Mill not only participated in this legislation as a member of Parliament
but wrote extensively in defense of the ideals he saw represented here.
The key always was that government should act "for the greatest good of
the greatest number." His one great failure was in his attempt to give
the vote to women.

In 1859 he published On Liberty In it he begins by reviewing the
progress of political institutions to what we today call a democracy, but
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in doing so he makes the crucial point that we are not really that much
better off if the tyranny of a single individual or group is replaced by
what he calls "the tyranny of the majority." Unlike Rousseau, who had
argued that in his ideal democracy (one without anything, such as
churches or political parties, standing between the individual and what
he calls the "General Will") the majority would not just be said to be right
in a group decision but would actually be right, Mill is concerned about
how the sole reason for coming together could be subverted. Following
Locke, he sees the only reason for a competent adult agreeing to be part
of an organized society with rules and laws would be self-protection.

It might seem that calling for the greatest good of the greatest number
would mean | could be asked to act for someone else's benefit, and we
might imagine any of a number of hypothetical cases in which this might
be the basis for defending legal requirements or restrictions that go
against what | see as my personal inclinations. For instance, maybe as
an adult I should be expected to vote in an election, whether | wanted to
or not. Or | might be told not to do things that others find offensive, like
dressing in a weird costume (maybe, if | am a woman, in a burgathat
allows no one to see my face). Or maybe | just want to use drugs and
continue that way until | overdose.

Supposedly | should act as a responsible, productive member of my
society, and Mill certainly would agree this is what | should be doing.
However, assuming again | am a sane adult, is it the case that pressure
should be put on me, whether through the law or through the pressure
of public opinion?

Mill says no. The only reason for the law to step in, he says, is when in
fact my actions are (physically) harming someone else. | may be harming
myself and | may be upsetting others, but unless | have made the kind of
commitment that would involve others (getting married or taking on a

121



public responsibility of some sort are his examples) | am on my own.
Liberty, he states, is the highest good for the individual and the
protection of personal liberty in the long run is the basis for the greatest
good of the greatest number in society itself.

The alternative models for a society we have looked at in the sections
are typically justified as being for the good of the individual as well as the
good of the entire society. The Marxist leaders Lenin and Chairman Mao
would have seen the effort to eliminate any gap between rich and poor
through the forcible creation of a Communist order as really being for
my own benefit, and my failure to see this calls for my "reeducation" --
or elimination. The same is true of any theocracy, Christian or Islamic,
that does not allow respect for personal conscience. What both have in
common is the vision that we need help in order to be what we should
be as human beings, since left on our own we are more likely to act in a
manner that is self-destructive as well as harmful to others.

The question is whether Mill's call for maximum liberty can stand up to
the criticism that it might not make sense in the world as we know it.
The assumption appears to be that the individual who marches to the
beat of a different drummer is the exception rather than the rule. At
what point would society itself break down if not even the pressure of
public opinion was available to keep enough of us acting responsibly?

FREEDOM OF SPEECH

Official censorship of the press may have ended long before Mill wrote,
but he still considered the issue significant enough for it to be the first
topic he would develop in On Liberty He begins by acknowledging that
in extraordinary situations the government could still invoke restrictions
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on the press, but this is what he has to say about it:

Though the law of England, on the subject of the press, is as servile
to this day as it was in the time of the Tudors, there is little danger
of its being actually put in force against political discussion, except
during some temporary panic, when fear of insurrection drives
ministers and judges from their propriety; and, speaking generally, it
is not, in constitutional countries, to be apprehended that the
government, whether completely responsible to the people or not,
will often attempt to control the expression of opinion, except when
in doing so it makes itself the orgaiithe general intolerance of the
public [italics are mine]. Let us suppose, therefore, that the
government is entirely at one with the people, and never thinks of
exerting any power of coercion unless in agreement with what it
conceives to be their voice. But | deny the right of the people to
exercise such coercion, either by themselves or by their
government. The power itself is illegitimate. The best government
has no more title to it than the worst. It is as noxious, or more
noxious, when exerted in accordance with public opinion, than
when in opposition to it.

| ask read you to read for yourself the full list of reasons Mill presents to
support this stand. The one that | ask you to note in particular is the last:

If, however, the mischievous operation of the absence of free
discussion, when the received opinions are true, were confined to
leaving men ignorant of the grounds of those opinions, it might be
thought that this, if an intellectual, is no moral evil, and does not
affect the worth of the opinions, regarded in their influence on the
character. The fact, however, is, that not only the grounds of the
opinion are forgotten in the absence of discussion, but too often the
meaning of the opinion itself. The words which convey it, cease to
suggest ideas, or suggest only a small portion of those they were
originally employed to communicate. Instead of a vivid conception
and a living belief, there remain only a few phrases retained by rote;
or, if any part, the shell and husk only of the meaning is retained,
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the finer essence being lost. The great chapter in human history
which this fact occupies and fills, cannot be too earnestly studied
and meditated on.

Please go back over this last section and see how well it may apply to
what you remember from youim-classstudy ofdocuments such as the
Declaration of Independence and the Constitution.  Present your
thoughts below.

Mill definitely seems to have been of the opinion that in the marketplace
of ideas the truth would win out, and his attack on censorship comes
from this intriguing assumption: if the truth in fact is not challenged it is
less likely to be appreciated. If you think about what we are doing in this
class on society and values, | would certainly hope that you continued to
hold on to those things which we see as the basic norms of American
society, above all a respect for individual rights. However, especially in
recent weeks | have asked you to look at some alternatives, beginning
with a Hobbesian account of the source of those rights we otherwise
take for granted. | have gone on to present Communist views as well as
those of both Christian and Islamic thinkers who opt for something more
of what we would call a theocracy. If Mill is correct, presenting these
challenges ought to have the effect of getting you to appreciate better
our own form of government.

But what if Mill is not right? Above all, what if the reality is not what we
are like just as individuals with our private interests (assumed in the
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original models for the state of nature and the social contract) but as
members of groups with additional interests because of that?

MARCUSE'S ANALYSIS

When the activist professor Angela Davis was fired from UCLA because
she admitted to being a member of the Communist Party (the legislation
that required this was later repealed and she taught at the University of
California at Santa Cruz until her retirement), she had been asked
whether she thought that if she should be allowed to speak out as a
Communist she would extend the same freedom to a Nazi. She said that
the situation was different. As a Communist she wanted a more true
vision of democracy. A Nazi, she insisted, wanted to end that vision.

Behind her thinking, which may at first seem so inconsistent, is the
analysis of the professor under whom she had studied first at Brandeis
University and then at the University of California at San Diego. This was
Herbert Marcuse, who had escaped from Nazi Germany and worked with
the OSS (the precursor to the CIA) before resuming university teaching.

What Marcuse had seen from personal experience was the manner in
which the Nazis had come to power. Apart from the tactics that they
had used to reduce the significance of their opposition, the fact
remained that Hitler had been freely elected and had gained the support
of the German people. Much of this was through the relentless
propaganda in which Jews were presented as the internal enemy that
must be eliminated. Given that this fed into a long history of European
anti-Semitism, it is not that surprising that people would be willing to buy
into it. An ugly truth seems to be that in the marketplace of ideas the
bigot may in fact have the edge.
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To understand this better, let me propose the following thought
experiment. Let's suppose it's a question of transfer to the university of
your dreams. Only a limited number of applicants will make it but
among these are a number of Martian immigrants (I hope you do not
mind that | get into science fiction for this). Now you have been told that
the Martians are a definite threat to your way of life and that if they are
allowed to get college degrees they will make their way insidiously into
our schools to corrupt our children with their perverse visions of life.

The guestion comes up about legally restricting Martians from getting
any advanced education at all. Now you may know a few Martians, even
share classes with them, but you know that they stick to themselves and
despite anything they say to the contrary you really are coming to be
afraid of them. Above all, not allowing Martians to continue will make it
a lot easier for yourselves to transfer. Would you support the pending
anti-Martian legislation? Do you think most other individuals like
yourself would support it?

Put down your own i@l answers.

We come back to Mill's concern with what he calls the tyranny of the
majority. Mill would have all points of view expressed, but Marcuse, who
is no longer worried about Nazis but is concerned with other anti-
democratic tendencies in our own society, argues that precisely because
of this risk of a tyranny of the majority lines should be drawn:

Given this situation, | suggested in “Repressive Tolerance” the
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practice of discriminating tolerance in an inverse direction, as a
means of shifting the balance between Right and Left by restraining
the liberty of the Right, thus counteracting the pervasive inequality
of freedom (unequal opportunity of access to the means of
democratic persuasion) and strengthening the oppressed against
the oppressed. Tolerance would be restricted with respect to
movements of a demonstrably aggressive or destructive character
(destructive of the prospects for peace, justice, and freedom for all).
Such discrimination would also be applied to movements opposing
the extension of social legislation to the poor, weak, disabled. As
against the virulent denunciations that such a policy would do away
with the sacred liberalistic principle of equality for “the other side”, |
maintain that there are issues where either there is no “other side”
in any more than a formalistic sense, or where “the other side” is
demonstrably “regressive” and impedes possible improvement of
the human condition. To tolerate propaganda for inhumanity
vitiates the goals not only of liberalism but of every progressive
political philosophy.

What would this mean in practice? My Martian example was
constructed to avoid reference to actual situations we could be talking
about. If we were to go along with Marcuse's ideas about repressive
tolerance, what kind of restrictions would we have? What case would
you make against such restrictions if you are against them, and what
case would you make if you are for them?

Again, pose your own first answers to these questions.
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Let’s i magi ne t hantn isaapplyiag te tedcreid any o u n g
elementary school that your own children attend. It becomes known that

she was raised in a household where she was indoctrinated with the
views of Aryan supremacy. When asked, she insists that she is able to
treat all childen alike, even if some are from inferior races. Would you
support or oppose hiring herwWhat reasons would you offer for your

positior?
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REVIEW QUESTIONS
How does Mill's understanding of personal liberty go beyond what we

originallysaw with John Locke?

How does Mill's approach contrast with that of the Puritans we talked
aboutbefore?

How does it contrast with the Islamic understandinghafiah?

What do we mean by the term "the marketplace of ideas"?

How do Mill ad Marcuse differ in what they think would happen if, for
example, a group such as Al Qaeda is allowed equal access in the media?

What is Marcuse's case for what he terms repressive tolerance?
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10. WHAT ABOUT EQUALITY?

PREVIEWEarly in the course weaw that Socrates made the idea of
justice the key to his entire philosopie are now going to look more
closely at still other positions about what we ought to take "justice" to
mean.

Plato and Aristotle had simply taken for granted that human beings were
not born equal and so could not lay claim to equal rights. In his Republic
Plato discusses the genetic differences (the types of soul, as it were) that
separate us into three groups, and his ideal society mirrors these
distinctions so that justice comes to mean above all the balance
according to which each group is where it should be. That meant that
most individuals, who lack the emotional and intellectual abilities that
would allow them to govern themselves wisely, should have no political
power.

Aristotle may have seen access to the culture of a city-state such as
Athens as more important than pure genetic differences -- even
justifying slavery as beneficial to the "barbarians" captured in warfare
because of a chance to be exposed to this culture -- but the result was
much the same: equality in the sense of having the same opportunity to
contribute to society and to benefit from it was not something he ever
talked about as a value.

Modern philosophers began with a different outlook. In their
understanding of an essentially hypothetical state of nature all humans
(or at least all adult males) are on the same footing. For Locke social
distinctions would ideally reflect how well individuals made use of their
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specific talents, but it was to be understood they all had the same rights
to life and liberty and property. Hobbes and Rousseau saw a surrender
of basic claims as part of what the social contract was about, but neither
would see a rational basis for class differences with corresponding
privileges based on wealth alone.

The American Revolution most definitely had an economic basis.
Colonial businesses were not allowed to act with the same freedom as
businesses in England itself, and Locke’s concept of a just government
existing to protect such interests (property) fit nicely into the rhetoric of
the Declaration of Independence. Equality was otherwise not an issue,
especially when American profits were still linked to both slavery and
indentured labor. Class differences did not play into the picture.

The French Revolution, with its motto of “liberty, equality, and
fraternity,” did see internal class differences as crucial. Inspired by
Rousseau, the revolutionaries aimed at ending the type of government
that had satisfied only the interests of those owning land. A leading way
of accomplishing this was the mass execution of the former landowners,
including the royal family and leading aristocrats. The Reign of Terror
provoked reaction that led to a restoration of monarchy in France, but
the nineteenth century continued to see new, inevitably futile attempts
to establish socialist democracies. With Marx offering a new analysis,
the dream of a classless society continued.

This discussion did not really take hold in mainstream American thought.
If anything, the violence linked with the French Revolution and then the
rise of Communism made any talk of a redistribution of wealth appear
highly subversive. Our way of life was so linked with the capitalism
rejected by Marxism that we found it essentially "undemocratic" to deny
any individual the chance to gain as much wealth as possible. Ayn Rand,
whose influential novels promoted the view she called Objectivism,
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insisted that only through laisse#faire (French for "let it alone")
capitalism could the rights of the individual be preserved against the
state.

JOHN RAWLS

The shift to a different way of talking came with the 1971 publication of
A Theory of Justits John Rawls. Using the familiar concepts of a social
contract and the Utilitarian outlook of actions being for the greatest
good of the greatest number, Rawls asks us to imagine what we might
choose to see as a desirable society if we operated under a "veil of
ignorance," not knowing in advance what our opportunities would be.

On this basis he comes up with a rather surprising idea. If we understand
justice as essentially fairness, then if there is to be any kind of economic
inequality allowed it should be what is to the benefit of the least
advantaged members of society. We might use this example: as
students you do not all have the same financial breaks in getting your
education, but when we have Pell Grants and other forms of tax-
supported aid we do have a type of inequality that is intended to benefit
those of you who are less "advantaged" than others. For Rawls a
government, which with any decision will play some role in the
redistribution of wealth, ought to be concerned that in fact it is making
life more fair for all and not just some.

Let’s take more of a look at this idea of a veil of ignorance. Rawls as the
Harvard professor is first proposing a thought experiment to students
who already are in a somewhat privileged position. In effect, by asking
them to imagine they did not know anything more about their talents or
their possible disabilities, their family status or the opportunities
available in their community, he expects them to recognize that their
own position in his classes is far more a matter of luck than they might
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have been ready to accept. Once they do, however, they would be more
willing to reconsider just what makes for a truly “just” society.

There are several possibilities, after all. Plato’s idea of justice assumed
natural inequalities, and it is this assumption of innate differences that
haunts any society with rigid caste distinctions (traditional India certainly
being the leading example of this). Already this runs counter to any
understanding we now have of relevant variations in ability in that they
are not ethnically determined, and any society that limits opportunity
because of race or ethnic background is patently unfair.

With John Locke and his followers we can move to the idea of society
being like a marketplace in which those who have the most to offer will
then benefit the most. There should be what can be called a formal
equality of opportunity: the best and brightest who make use of their
natural talents deserve the rewards for doing so. The catch, however, is
that among these rewards in a free-market system is the assurance
through being able to pass on wealth that their sons and daughters will
somehow have a head start, not least in terms of more expensive
educational opportunities that will allow them to succeed on their own.

This is where Rawls insists on a distinction between a formal equality of
opportunity and a fair equality of opportunity. If we are concerned
primarily with who really deserve a chance of success then we should
favor a meritocracy (a society that rewards personal ability) in which we
attempt to offer the tools for success to everyone in the society, not just
those better positioned economically. But even here, Rawls points out,
we are still rewarding something that is essentially the luck of the draw
in terms of personal abilities. The best and brightest would come out
ahead without having to worry about how they (or their parents) are to
pay for the chance to do so, but remember under the veil of ignorance
we would not know in advance anything about our own abilities any
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more than we would about family wealth. So would we then really
choose this as the ideal type of society?

Below go back to the three situations described. The first is preordained
classes (or castes), the second a free-market competition that allows
families to accumulate and pass on wealth, the third a meritocracy that
allows individuals to get ahead based just on their talents and hard work.
The first is clearly the least fair and the third seems obviously more
satisfactory in terms of the greatest good for the greatest number. For
Rawls, though, we still have to go further.

One thing that attempts at implementing the model of Communism have
shown is the need for incentives. Most of us, if offered a guaranteed
standard of living with no additional recognition for greater effort, are
likely to settle for doing as little as we need to get by.

Pause for a moment and describe how hard you would work in a college
course under these different conditions:

A few students, perhaps those on one of the teamsh as
basketball or swimming, areass ed of getting

an

as long as they show up for class, but everyone else will get either a

“B" o depemding @h’how well they do on a test.

Everyone will be graded on the curve, so the studdessed with
excellent memories amdriting skills who also haysenty of time to
studyare at a definite advantage.
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Grades are based on attendance and homework as well as on test
grades, so students willing to put in an effort will be able to get at
| east a “cCc.”

There are no gradeand attendance is optional, so all that you can
look forward to is a sense of personal fulfillment through coming to
class and making an effort to understand the material.

Behavioral psychologists point out that we appear to be more highly
motivated when the rewards are greater even if the odds of achieving
them are also greater. This is certainly evident with something like a
Powerball lottery but we might also think of students who aspire to a
career in professional sports.  How might this aoptite choices you
made above?
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In working through the thought experiment that Rawl proposes with the
veil of ignorance there is certainly going to be the question of whether
we are willing just to take our chances (hope to be lucky with our
personal talents as well as with the setting into which we are born).
From a religious perspective we might also say that God has put us
where we are supposed to be in some divine plan, so we should accept
our lot in life, whatever it is, as a challenge to be overcome. Obviously,
though, it is much easier to think like this when we are relatively
comfortable than when our situation seems manifestly unfair (think why
Marx appealed more to the intellectuals in less developed societies than
he did to his intended audience in England, which he thought would take
the lead in proletarian revolt).

This perhaps is why Rawls does need to go even further in his analysis of
what we will call distributive justice — the best way in which to allocate
the benefits of a society. Almost paradoxically he allows for inequality if
in fact it somehow works out for the benefit of the society as a whole.
This is his “difference principle.” If, for instance, we value superior
athletic potential we will allow young men to become instant millionaires
in professional sports, but we can then make up for this through having
them pay higher taxes that in part will go to maintain various social
services.

Do you agree that this is a good way to haequality pay off?
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THE LIBERTARIAN RESPONSE

Rawls is described as a liberal egalitarian: ideally there should not
be as great a discrepancy between rich and poor in a society as we
see today. His “difference principle” assumes that a government is
always involved in the redistribution of wealth through how it
taxes and spends, so what matters is that this is done in a way to
reduce the gap as much as possible without otherwise taking away
individual incentive.

He did not go unchallenged. A leading alternative was proposed by his
Harvard colleague Robert Nozick, who supported the idea of what can be
called a minimalist state. His book Anarchy, State, and Utoplpublished
just three years after A Theory of Justiceakes a stand based on Kant's
idea that human beings should be seen as ends in themselves and not
treated just as means to other people's ends.

For this reason obedience to a government can be justified on strictly
pragmatic grounds (the way passengers on a sinking cruise ship might
obey the commands of anyone taking charge to get them into lifeboats)
but not on the grounds spelled out in social contract theories. | may, he
argues (against Locke), freely decide to sell myself into slavery, but it
made no sense to say that without a conscious participation | have
agreed to surrender my claim to act as | choose in my own best
interests.

There is no such thing as "legitimate" authority (why Nozick can be called
an anarchist, literally someone who argues for "no rule") in the sense
that there is a moral duty to obey the law. This would make the notion
of civil disobedience pointless (the concept assumes an initial duty to
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obey "just" laws) but since it also limits the scope of moral concern it
would seem to cancel out the Utilitarian goal behind any kind of political
activism. Above all, by substituting a notion of "entitlement" (essentially
a restatement of Locke's views on property) Nozick made clear that he
did not accept the idea of achieving social or economic equality as a
legitimate purpose of the state. As a specific example, he opposes
taxation intended to support social programs.

With Rawls and Nozick we find the opposed positions sometimes
described as liberalism (the idea that through legislation we try to create
a more fair society) and libertarianism (the idea that ideally individuals
should be left alone). Another way of putting this is whether in addition
to what we call retributive("pay back") justice that punishes those who
harm others we should see government as acting to promote distributive
justice in the sense of making things more nearly equal for all.

Which of these two views do you find more appealemd why?
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MICHAEL SANDEL

Anyone going on YouTube for a discussion of justice will find many
featuring Harvard professor Michael Sandel, described as a "superstar
political philosopher." Unlike either Rawls or Nozick he is not known as
much for advancing his own views as for asking his readers and his
lecture audiences to consider alternate meanings of the term "justice."
In his book Justicesandel characterizes these as

e maximizing utility of welfare (the greatest happiness principle we
met with the Utilitarians and find again in Peter Singer)

e respecting freedom of choice, either "the actual choices people
make in a free market (the libertarian view) or the hypothetical
choices wouldmake in an original position of equallty (the liberal
egalitarian view)"

e cultivating virtue and reasoning about the common good
(actually the one that he favors and what you will see referred to
in the video material as a republican or communitarian
approach)

What you may be seeing at this point of the course is how we have really
come full circle. We looked originally at how the Greeks, above all
Aristotle, downplayed individual interests in order to see the place of a
citizen in the community. In modern times the emphasis switched to the
rights on individuals against the state. With Sandel we are seeing a call
to renewed civil discussion. and a concern about shared values.

What Sandel is not discussing, however, would be how we are to see a
society in which there are different cultural groups and consequently the
possibility of competing sets of values. Locke and then Mill attempted to
focus on the rights of individuals in such a way that, as Mill would phrase
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it, they would be free from "the tyranny of the majority." In the United
States Supreme Court decisions have reinforced the idea of religious
neutrality with respect to the law: while allowances should be made for
members of groups that for religious reasons cannot in conscience
conform to certain legal requirements, on the same basis the law cannot
impose restrictions that members of a majority might call for on a
religious basis (rulings on contraception and abortion are the best
examples). Sandel has expressed the idea that moral and religious values
should play a role in discussion to the extent that they are alternative
visions of "the good life," as in his analysis of the debate over same-sex
marriage in his book Justice

So when we look closely at the case for same-sex marriage, we find
that it cannot rest on the ideas of nondiscrimination and freedom of
choice. In order to decide who should quality for marriage, we have
to think through the purpose of marriage and the virtues it honors.
And this carries us onto contested moral terrain, where we can't
remain neutral toward competing conceptions of the good life...

Present your own reaction to what Sandel says about the role of moral
and religious values in determining the law.particular, does this lead
you to rethink anything in your earlier reactions to the discussion of how
to see the link between personal moral values and what the law should
be?
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REVIEW QUESTIONS

What are the kinds of genetic differences Platd mamind when he
imagined an ideal societyihe Republic?

Why would both Plato and Aristotle be opposed to a form of government
in which all citizens are allowed to vote on the laws that will govern
them?

What islaissez-faire capitalism?Why waild Ayn Rand support it?

What does John Rawls mean by the veil of ignorance?

How does this change the way we might otherwise talk about the social
contract?
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How does Nozick set himself apart from Rawls?

What is the difference between retribativjustice and distributive
justice?

What would be examples illustrating this difference?

What is the distinction being made between liberalism and
libertarianism?

What is the distinction between liberalism and communitarianism?
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11. BREAKING THE LAW FOR THE RIGHT REASONS

PREVIEWObviously the social contract is an imaginary thing: we look at
our rights and obligations in a stede thoughwe had consciously agreed
to a particular pattern. But what if there too great a discrepancy
between he way we think owocietyshould be and what it actually is?

In an extreme situation, when power is clearly no longer for the benefit
of the people in a society, Mencius and Locke support the type of change
we know as a revolution. However, what about actions short of this?
The fact of the matter is that existing laws can be "unjust" in the sense
that they discriminate against individuals on the basis of race or sex or
other features.

So far Robert Nozick is the only philosopher explicitly denying a moral
obligation to obey just laws. However, what are we say about any
obligation to obey an unjust law? What about a positive obligation to
break the law?

The fact that Socrates refused to allow his friends to arrange an escape
from the jail where he would be executed would not mean he did in fact
obey an unjust law, since the system by which he was tried and
convicted was not at fault in principle. One of the issues he had brought
up in his own defense was how, in one period when he did hold office,
he refused to carry out a directive that went against the Athenian
constitution. In some situations, as we saw early on with the Nuremberg
Principles, my moral obligation might well be to disobey such laws. But
what about illegal activities intended to alter an unjust situation?
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This is the issue of the limits of civil disobedience, understood as openly
breaking the law in an effort to change it. In mid-century America Martin
Luther King, influenced by the Indian activist Mohandas Gandhi, engaged
in actions that clearly broke the law in his protests against racial
discrimination. His argument was simply that an unjust law cannot be
morally binding. The obvious difficulty in applying this idea is that
individuals could easily disagree about what makes something unjust as
well as what should be done about it. King himself in his "Letter from a
Birmingham Jail" attempted to spell out more clearly the conditions that
needed to be observed, and above all he insisted on non-violence and a
willingness to be arrested or imprisoned.

With the Vlethnam War, which coincided with new racial unrest in several
large American cities, much of what he called for was ignored. Non-
violence was too readily seen as playing into the hands of a perceived
enemy that would not hesitate to use any means of intimidation
available, and groups such as the Weathermen began to engage in what
they thought of as in effect a guerrilla war against the establishment.

In the years to come movements, originally modeled on the civil rights
efforts of Dr. King, appeared in support of animal rights and preserving
the environment. Too often they turned violent as well. In response
Peter Singer, who was so influential in defending the idea that
Utilitarianism required us not to cause pain to any creature capable of
experiencing it, insisted that groups such as the Animal Liberation Front
should not engage in any violent "direct action," and both Singer and
Rawls explored the issue of how in some settings (an already severely
repressive society, for example) civil disobedience might actually make
things worse and so would not be justified at all.
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COLLABORATION, RESISTANCE, AND COMPROMISE

Here | would like you to look at three different situations and decide in
each case what you think is morally justified.

Dutch citizendiving during the Second Wamnder German
occupationare legally required to report any Jews remaining in
their city so that they can be deported to a concentration camp.
Instead several shield a small group hiding in aic atter a
shopin Amsterdam until an informer exposes this to the Nazis.
Were they wrong in not only failing to report the Jews but in
lying to the authorities when interrogated?

An Irish family living in Belfasthich as part of Northern Ireland

is onsidered British territorygffer their home as a safe house
for Irish Republican Army members engaged irarurun
tactics against British poli@nd soldiers Were they wrong in
assisting the actions of individuals the British considered to be
terrorists?
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During the Vietnam war a group of priests and nuns engage in a
protest that includes seizing draft board files and burning them.
They expect to be arrested and plan to use their trial as a
showcase to bring out the immorality of American actions
Vietnam. Were they wrong to go beyond peaceful protest to
“direct action”?

All of these are actual situations. The first, of course, should be familiar
to many of you as the story of Anne Frank, who eventually died of
typhoid fever in a camp not long before the end of the war. The second
involves people | met and talked with in researching a book on Sinn Fein
and the IRA, and the third refers to a group whom | had helped interview
for public radio the day before the trial was to begin.

It was not until after the Second World War that the question of
collaboration drew more attention from philosophers. Jean Paul Sartre,
the most prominent exponent of Existentialism, long afterward insisted
that the only choices for someone living under Nazi occupation were
collaboration or resistance. During the war itself other intellectuals and
artists attempted a level of compromise (for instance, continuing to
perform even though German soldiers would often be in the audience),
and fellow Existentialist Maurice Merleau-Ponty commented with
respect to Sartre that in history it was not possible to have clean hands.

This takes us back to the issues of moral scope and moral distance. For
Machiavelli in Renaissance ltaly it seemed obvious that in the clash of
warring city-states political survival required a high degree of
ruthlessness, not only in terms of how a ruler dealt with threats from
other cities but also in terms of how he handled internal threats to his

146



own position. Essentially he was required to act shrewdly but without
regard to the same standards of morality that applied to the ordinary
citizen. Necessity suspended the application of such standards.

Nazi occupation can arguably be seen as creating the same suspension of
such standards on the part of individuals who had to live under the
constant threat of death. A particularly telling example of this was the
reply of a noted French philosopher when asked, again well after the
war, about a reported incident in which the inmates of a concentration
camp had murdered one of their own suspected of being an informant.
His position was that what we ordinarily have to say about telling the
truth or respecting someone’s life apply to ordinary situations, not to the
extraordinary ones created by the Nazis. The killing of someone seen as
a threat to their own survival was justifiable.

The same view had been put forward during the war by Dietrich
Bonhoeffer, a prominent German theologian. Murder, ordinarily, is
wrong, but the murder of someone like Hitler would not be. Bonhoeffer
himself did take part in a failed plot assassinate Hitler and was caught
and imprisoned, then killed shortly before the war ended.

Express your own reactions to the idea that normal moral standards are
suspended in the |Hend-deathsituations described above.
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What are the leading objections you can anticipate to holding such a
view? Depending on the stand you expressed above, how would you
deal with them?

Do you think this is just another way of developing what earlier we
called a lifeboat example — or is it something different?

Northern Ireland, which those who support the unification of the entire
island refer to as occupied territory, is hardly in the same status as
occupied Holland. What came to be called “the long war” began with
British soldiers firing on unarmed demonstrators in 1972 and did not
end until the Good Friday Agreement in 1998 (my book on the
background of all this — IRA Man: Talking with the Rebels -- was
published in 1997). Paramilitary groups on both sides — those who
wanted the end of British rule (the IRA and several related groups) and
those who wanted to maintain their position in the United Kingdom
(Loyalists and Unionists belonging to several distinct groups) — engaged
in what presently we simply call terrorist actions, although the level of
violence in no way came close to what has become almost routine in
Irag or Afghanistan. Both sides, reaching back into a centuries-old
history of perceived wrongs, felt morally justified in their stands.

To the outside world the conflict was portrayed as essentially religious:
Catholics versus Protestants. In my own travels and interviews | was
quickly disabused. Irish nationalists might be predominantly Catholic
and unionists predominantly Protestant, and religious discrimination
certainly was a key factor in the demonstrations leading up to armed
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conflict, but Catholics and Protestants (unlike warring factions of Sunnis
and Shiites in Iraq) were not fighting over religious issues as such.
Compromise has proven possible, and there has been a slow return to
normalcy.

What | did become aware of, though, was that as an author | could be
easily seen as having written “a book that gives excuses for murder,
torture, maiming and hate” (from an Amazon.com review). In other
words, | would have to think about what was my own culpability as a
writer expressing any kind of support for perceived terrorists.

What are your own reactions to what | have just written?

The third example takes us back to another period in which | found
myself involved, and this time the question was the limits to how far
anyone should go in getting personal views noticed. In the radio
interview one of the supporters of the men and women awaiting trial
said that, despite the fact that | spoke out against the war, | was still
“living in an ivory tower,” detached from the harsh reality that war
represented. It was no longer enough to just speak out, he insisted. It
was time for more dramatic actions, such as the attention-grabbing
attack on a draft board and the public destruction of files. Precisely
because they were priests and nuns, a symbol of moral authority for
Catholics, he felt what they would say in their defense at the trial the
next few days could make a difference in public opinion.

They were wrong. The judge refused right off to allow any testimony as
to the reason for the actions the group had engaged in. All that
mattered was that they had broken the law. The defendants then

pleaded no contest and were sentenced.

So how should we evaluate either their intentions or the effect of their
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actions?  They are still regarded by many as moral heroes, setting a
precedent for future anti-war actions that continue to the present. My
own observation at the time — the reason | was accused of being out of
touch -- was that | did not think the simple fact of being a priest or a nun
would really make that much difference except to lower the respect
many Catholics might have had for them before they turned violent.

WHAT ABOUT PLAYING BY THE RULES?

The situations we have been looking at are fairly dramatic and for the
most part do not represent the typical ethical concerns most of us will
face. Closer to home are situations such as these:

You are attempting to win a contract for your company in a place
where it is understood that kick-backs, although illegal, are
expected.

There is a legal requirement that a teacher report suspected abuse
of a child. You come across a situation that might be a case of this,
but you are aware that reporting it would lead to the child being
taken out of the home and quite likely placed in a more dangerous
situation in a juvenile facility.

You are on a probationary situation in a company in which there is
an apparently accepted level of sexual banter. To complain about
it would mean you obviously are a poor sport and might lead to
your not keeping the job.

You are employed at a bank and learn that a mistake has been
made that means a customer will pay a higher rate of interest on a
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loan than should have been the case. You report this and are told
to ignore it.

Here “playing by the rules” easily means ignoring or violating the law. In
almost all situations there will be some violations of either legal or
ethical expectations, most of which might not seem any more significant
than a driver exceeding the speed limit on an open highway. The rules
themselves, if not actually obsolete, might seem to be poorly designed,
almost meant to be broken if anything is to get done.

In other situations the stronger term “corruption” clearly applies.
Bribery, especially when it involves public officials, is clearly
unjustifiable in the United States, but things become more complicated
in a country where poorly paid public employees take it for granted
(India, for example).

Often enough, though, the problem is a literal enforcement that verges
on the ridiculous. For instance, a male first-grader is suspended for
sexual harassment after kissing a girl on the cheek, or another young
child is suspended because he makes a shooting gesture with his
fingers, and a third child is suspended because he brought some aspirin
with him to school. This becomes especially problematic when there is a
policy of zero tolerance so that a teacher or principal is afraid not to act.
They are incidents that make the news precisely because whatever we
mean by common sense is out the window.

An important point to remember is that there are two ways of
interpreting a law. There is what we call strict construction, which
means going by the exact wording a rule regardless of situation. This
was how the Supreme Court ruled on when it upheld the conviction of a
young man who had taken his date across state line, a literal violation of
the Mann Act, which was intended to be used against so-called white
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slavery but had been worded very broadly. Loose construction goes in
the opposite direction and considers how a law might be interpreted in
situations never imagined by its authors, as in the Court’s most recent
First Amendment rulings (for instance, a teenager’'s wearing an
armband to school to protest the war in Vietnam).

The same can be said for any set of rules. A certain amount of
judgment is required in how they are to be understood and applied, and

unfortunately this itself cannot be legislated.

Have you ever been in situations similar to those described above? If so,
what did you do? Do you think you should have acted differently?
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THE PROBLEM OF MORAL BLACKMAIL

There is a particular problem faced by those committed to any
particular cause. How are persons supposed to prove their sincerity or
their own degree of commitment? If someone else has sacrificed
himself in one way or another, are you not dishonoring that person’s
importance by not following his example if you can?

This is especially true when the actions are somehow linked with
religious beliefs, as we are certainly seeing with radical Islam. There is
nothing especially new here (review, for instance, the often tragic
history of the Crusades, in particular incidents in the early thirteenth
century when tens of thousands of children were recruited to march to
the Holy Land and for the most part died in the attempt without ever
getting close to Palestine). Is it just enough to honor the memory of
martyrs or are you not also inspired to emulate them, especially if you
told there is a supernatural reward at the end?

Machiavelli, in his advice to the person who would be a successful ruler,
indicated that it was better to be feared than loved, but it was a mistake
to act in such a way that he would be hated. The reason was that
hatred provoked desperation and the disregard of consequences that
made an enemy especially dangerous. The Nazis certainly found this to
be true, as did the British who attempted to end the Irish attempt at
independence in 1917 by promptly executing the men who had led it.
Creating martyrs is a mistake.

Also involved in this are some of the phenomena studied by
psychologists exploring what is called cognitive dissonance. For
gamblers it explains why there is a need to bet all the more heavily after
a serious loss just as it explains how the person who is being victimized
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by a con artist is likely to keep investing rather than acknowledge what
really is happening. It also accounts for why those religious
denominations that send new converts out to preach to others are
among the fastest growing: we would think that being rejected would
lead someone to reconsider his own belief but it turns out to be
psychologically easier to in effect double down and become even more
fervent. Admitting to being wrong is harder than just cutting one’s
losses, and this often applies to those whose comrades have already
fallen.

Have you or anyone close to you gone through experiences that would
fit this analysis?

The term “moral blackmail” is a rather harsh one, yet | am going to
argue that it is an apt description of how events too often escalate.
During the Vietnam War the argument ran that to leave without victory
was to dishonor those who had already given their lives. When the
Good Friday Agreement was announced | met dedicated republicans
who felt that the decades of struggle were now meaningless if the
northern counties remained part of the United Kingdom.

Certainly among the controversial actions most effective in evoking
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response have been self-immolation (Buddhist monks in Vietnam,
several individuals in the Arab world in early 2011) and the hunger
strike. Mohandas Gandhi made use of the hunger strike several times
in the quest for Indian independence, but what is worth noting is how
he attempted to avoid the notion of moral blackmail in doing so. His
insistence was that he was appealing to the conscience of his
adversaries and as such he held that it would be wrong for them to give
way if in fact they remained unconvinced. In other words, this was not
a tactic to be used just to gain publicity or sympathy.

Moral blackmail (essentially calling on a person to act so as not to
depreciate someone else’s sacrifice) can be seen as wrong for a number
of reasons, but one is that it too easily provokes a very different
response. If | am told that | cannot have a good conscience unless | act
in a certain way, then | might just come to regard this as an
inconvenience to be avoided. This certainly becomes true when there
are multiple appeals for my concern.

Earlier in the analysis of moral scope and moral distance, | argued that
reducing moral distance (extending our concern, as when we think
about our responsibility as beneficiaries or bystanders) makes a good
conscience (a sense of moral purity) all the harder to come by.
Conversely, that sense of purity can be enhanced by increasing such
distance.

One extreme is the strategy of groups, such as the Amish or the
Hasidim, that withdraw into self-sufficient communities. Far more
common historically is the simple denial of rights to those who one way
or another are seen as having forfeited them (the heretic or apostate,
for example). At present this is an outlook we might have with respect
to the individual we see as a terrorist (for instance, the CIA’s use of
rendition and “enhanced interrogation”).
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The discussion becomes all the more important if, contrary to
Machiavelli, we do think of moral decisions not just on a personal level
but also in terms of how we act as a society and, consequently, what we
demand of those who represent us in government. Genocide (“racial
cleansing”) is noted in another country, or a foreign power appears to
be bent on invading or, worse, exterminating its neighbor. American
interests are not otherwise affected, so how should the President and
Congress respond?

Assuming you are familiar with current situations that might fit my
description, what would you hope to see as your government’s
response?

What if the situation is one in which some other nation promotes or
enforces policies that run contrary to our own concept of civil rights
(imagine limits on what women may learn or do, restrictions on religious
beliefs other than one sanctioned by the government, or clear
distinctions based on racial differences)?
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What if the situation is one in which another nation is acting in a way
that negatively affects the environment (even though our own country
has already acted in the same way)?

As voters we might be vulnerable to the same question of moral
overload. The United States has intervened with the best of intentions
on a number of occasions but not always with good results. We can
easily ask ourselves whether there is any obligation to act as the world’s
policeman, especially when there may be significant cultural differences
that defy our own expectations of how individuals should be treated,
especially on the basis of gender.

Once we move on to the type of concerns inspired by Peter Singer and
his followers, especially animal rights and a respect for the environment
as in the protection of rain forests, the discussion becomes far more
difficult. A country that aspires to economic advances comparable to
what we have in the United States needs to make use of its resources in
a way that we find objectionable: do we have a defensible position in
opposing this?

Apathy can become the path of least resistance. But is it justifiable?

What do you think?
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REVIEW QUESTIONS

(For the following | encourage you to go online and review the text of
Martin Luther King’s “Letter from a Birmingham Jail”)

What is civil disobedience as contrasted with just breaking or ignoring a
law?

How does King see the difference between just and unjust laws?

What are the conditions that King sets for how someone is to engage in
civil disobedience?

Explain the inverse relationship between moral distance and moral
purity.
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ADDITIONAL BACKGROUND

For someone accepting Machiavelli’s separation of public and private
roles -- the ruler identifying the security of the state with his own
survival and the ordinary citizen dependent on him — conscience is not
really an issue. Unless the law is obeyed authority becomes
meaningless.

Our own American background early on challenged this. Following
Locke rather than Hobbes, the men who framed the challenge to British
sovereignty insisted on limits to what a government should demand. A
century later, during the Mexican-American War, Henry Thoreau went a
step further in the defense of individual conscience with his principled
refusal to pay taxes to support what he saw as unjust aggression.
Thoreau, interestingly enough, provided the inspiration for Gandhi and
Gandhi in turn offered the blueprint for the civil disobedience
advocated by Martin Luther King.

Once the Vietnam era had ended and moral outrage over the war
overseas as well as racial and gender equality at home began to fade
new causes emerged. Peter Singer, beginning with his equation of
“speciesism” with racism and sexism, was the intellectual godfather for
many of these. Concern for animal rights saw the rise of groups such as
PETA (People for the Ethical Treatment of Animals) that attempted to
gain publicity not just through celebrity endorsements but again
through “direct action” (for instance, dumping paint on women wearing
furs).

The financial meltdown of 2008 drew attention to the manner in which

American business allegedly put profits ahead of people. The
international repercussions along with a concern for the overall effects
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of globalization now made the leaders of Wall Street the equivalents of
Machiavelli’s amoral rulers, and new movements, such as the rather
anarchic one known as Occupy Wall Street, called for reforms, including
limits on campaign spending, that might help restore a faith in
democracy.

Singer himself saw one significant issue in all this. While there was a
consistent appeal to conscience, there was insufficient effort to engage
in reasoned debate. As he commented in the third edition of his highly
influential Practical Ethics:

To say that we should follow our conscience is
unobjectionable — but unhelpful when “following conscience’
means doing what, on reflection, one thinks right. When
“following conscience” means doing as one’s “internal voice”
prompts one to do, however, to follow one’s conscience is to
abdicate one’s responsibility as a rational agent, to fail to take all
the relevant factors into account and act on one’s best judgment of
the rights and wrongs of the situation. The “internal voice” is more
likely to be a product of one’s upbringing and education than a
source of genuine ethical insight.

Moral outrage, in short, is not enough.
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12. PRIVACY AND SECRECY

PREVIEW: While there are quite a few significant issues open for
discussion in any course on society and values, one that sums up many
of the concerns already seen is how we are to look at our rights in terms
of access to information. How much should | be able to learn about the
decisions of my government, for instance? On the other hand, how
much should my government be able to learn about my own decisions?

In early New England Calvinist theology was at the basis of the Puritan
concern that no personal actions be outside the concern of the law. The
theory was that although a person’s status in the afterlife was already
predestined the community’s welfare in this life still depended on how
its members acted. No private sin should go unpunished lest there be
divine retribution, just as there had been with the ancient cities of
Sodom and Gomorrah.

We might look back at this society with its scarlet letter for adultery and
its hangman’s noose for witchcraft as one predictably bound to change.
The America that we see replacing it was one that above all respected
personal freedom. Expecting a conformity in a choice of life style
appeared no more reasonable than expecting a conformity in religious
belief, even though both had been important to the Puritans.

The First Amendment may have initially dealt with freedom of religion
and freedom of speech, but shortly after the First World War the
concept emerged that there would be a number of things that ought
primarily be the choice of the family and not of the state. Court rulings
on whether children should be educated only in public schools or
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whether they could be allowed to learn a foreign language served as
precedents for a ruling that overturned state laws about interracial
marriage and eventually for a critical decision that overturned a state
law dealing with birth control. That decision in turn was the basis for
possibly the most controversial of all Supreme Court rulings in the last
century: its statement that a pregnant woman had an unqualified right
to medical assistance in terminating pregnancy up until the fetus would
be viable (able to live on its own).

It was in the ruling about contraception that the Supreme Court
introduced the term “privacy.” To understand its importance, imagine
that we are together in a classroom and | decide, in true rock-star
fashion, to smash a guitar. The question is whether this was my own
property or whether it belonged to the college. If it is my own guitar |
presumably may do what | want with it, but if it belongs to the college
then it is public and not private property and | am not free to destroy it.

As a parent, the choices | have about my children’s education are,
within limits, my own business and not the government’s, and in the
same way whether in our family we decide to prevent pregnancy or to
end an unwanted one early on remain our decision and not the
government’s. The same concept also appears in the very decision
about forming a family: my partner and | cannot be prevented on the
basis of racial differences, nor, as the law appears to be heading, on the
basis of gender differences.

Something to note here is that by looking at the family and not just the
individual in itself raises new issues about the conflict of rights between
individuals in the family. It is easily argued that children not allowed
more than an elementary school education (as with the Amish) or
prevented from getting vaccinated for religious reasons (various
denominations) are being victimized by their parents’ beliefs, and
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obviously those who consider a fetus to be a human being from the
time of conception see an even the loss of an even more basic “right to
life” with an abortion. In the same way, the focus on the desires of a
woman who wishes to terminate — or not terminate — her pregnancy
can be seen to ignore the rights of the man by whom she became
pregnant.

Any legal system can be seen as primarily concerned with reconciling
different claims with respect to rights and obligations. This is not the
same thing as reconciling interests, however. Our own justice system
has moved steadily away from attempting to ground itself on a
specifically moral outlook about what, abstractly at least, we owe each
other as human beings. Instead there are the more definite concerns
that deal with property, including how we manage to earn our living.
Other interests are purely secondary.

Let’s look at some examples that might bring this out. Imagine that
someone does not much like Catholics or Jews or Muslims and so as an
employer will not hire people from any of these groups or as a landlord
will not rent to them. The employer and the landlord say they should
have the final say here because, after all, it is their own property.

What is the law here? Do you agree with it?
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Now for a different situation. Members of a white supremacist group
plan a public march that will be very offensive to Catholics, Jews, and
Muslims as well as to non-whites. They argue that the right to assemble
and to speak out are what the First Amendment is all about.

Again, what is the law here? Do you agree with it?

The concept of privacy, remember, is not about whether actions
themselves are public or not. It is entirely a matter of whether what |
say or do, even in private, should be publically restricted, which is what
happens when something is made illegal. That something is offensive,
even highly offensive, is not itself enough to override certain key rights.
No, employers and landlords may not discriminate on the basis of race
or gender or sexual orientation, but on the other hand the racist or the
sexist cannot legally be silenced because of how offensive a public
expression of their views might be.

Do you think this is inconsistent? If so, what changes would you want to
see?
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WHAT MAY | KEEP SECRET?

How much of my personal history belongs just to me in the sense that
others do not have a right to know or share it?

Some of what has been legislated over the last forty years definitely
impacts you as college students. In 1974 Congress passed a law (the
Buckley Amendment) that severely restricted what would have been
fairly standard practice at the time: posting student grades. To conform
with the law, even something as simple as returning student papers or
exams had to be done in such a way that scores remained private. If
you are over eighteen and | receive a phone call from your parents to
ask about how you are doing, ordinarily | will have to decline to
comment (records can be sent from the college if you are still a
dependent on their tax return). Obviously the same goes for inquiring
paparazzi as well as any other curious folk if you happen to be a
celebrity.

What if, let’s say, your background is somewhat more clouded? Here
we have the most striking limit on free speech, although now being a
celebrity might make a difference. American laws on libel do not permit
me to share information | might have about your earlier brushes with
the law, regardless of whether you were convicted of anything.
However, let’s say that in effect you decide to waive your status as a
private individual by becoming a celebrity. Now it’s open season as long
as what | say is truthful.

American and British law are different here. British law accepts that the

truth of what is reported is enough to defend against a charge of libel or
slander, but American law makes celebrities a further exception so that
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just being wrong is not enough. There also has to be a reckless
disregard for the truth as well as evidence of real damage caused by it.

Do you think this distinction is fair?

There are sites, such as Ratemyprofessors.com, which allow students to
comment on their instructors. Is this a double standard since as an
instructor | cannot comment on specific students?

How much should you know about your professors that might be
relevant to your grade? Should this be available to you?

How much should your professors know about you that might be
relevant to your grade? Should this be available to them?
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One issue worth noting is the differential treatment of individuals
convicted of sex-related offenses. Unlike the situation with other
crimes, in many areas someone classified as a sex offender needs to
remain registered as such and information about the individual’s
address is available to the community.

How much can one person learn about another? Any public
information, including arrest records as well as marriage and divorce
records, is available for a fee through private agencies. Beyond that,
information relevant to advertisers is also available, in part because of
how willing people are to respond to surveys or otherwise make
information available. What is called data-mining is a growing business,
and one goal has been to identify consumers as they step into a store
and immediately present them with personalized ads.

What has become an increasing matter of concern is the extent to
which a government also takes an interest in personal information. We
have the history of widespread surveillance that made the former
German Democratic Republic (East Germany) notorious before the fall
of Communism and continues still in places such as North Korea, and
dystopian literature, such as George Orwell’'s 1984, stresses the
incompatibility of personal privacy with what is seen as state security.

In 2013 Edward Snowden provoked national outrage by revealing the
extent to which the National Security Agency had, without specific
warrants, monitored phone calls made to or from Americans. It did not
matter that there was no evidence about anyone actually listening in to
these calls or even that the numbers were otherwise identified. It was
the simple fact that calls were being monitored that proved disturbing.
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Let’s try another thought experiment. Imagine that it becomes possible
to record and transmit each and every Internet action you engage in so
that a personal profile could be developed for each of you. What would
be the benefit of this to anyone interested in doing business with you?

What would be the benefit to the government in its effort to prevent
terrorist activities?

What would be the possible benefits to yourself as either the consumer
or the citizen?

What would be the possible risks to yourself?

Would you want to make this activity illegal? If so, would it because of
the risks you see or would it be simply a matter of principle about the
importance of privacy?
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TRANSPARENCY IN GOVERNMENT

Very early on | presented two situations for discussion. One involved
holding back the truth to protect a relative wanted by the police and the
other involved the President holding back the truth in a matter involving
national security. One issue right off was whether conventional moral
standards (always telling the truth, for instance) applied to a
government. For Machiavelli, of course, it was clear that they would
not even though it was crucial that the ruler was still seen to be moral
as an example for those he ruled.

Our own concept of government, based on Locke rather than
Machiavelli or Hobbes, sees the power of the state as something held in
trust by those elected to office. Unlike Plato’s philosopher king, we
expect our President to be truthful just as we expect the legislative and
judicial processes to be open to scrutiny. At the same time we are used
to the fact that the United States, no less than other major powers,
depends on its ability to gain information through covert means and
also conduct secret activities meant either to further American interests
or hamper the interests of perceived enemies. In short, just as we take
for granted that our police should make effective use of undercover
agents at home we assume that we must have good spies abroad.

The actual world of cloak and dagger is hardly as exciting as a James
Bond movie would suggest. Instead it is much more like what we find in
the fiction of John LeCarré, a matter of watching and waiting with the
constant threat of betrayal. Secrecy is crucial, and this implies that the
ordinary citizen is not to know that much about how our intelligence
gathering is conducted. For this reason Edward Snowden’s disclosures
proved especially disturbing.
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Assuming you are familiar with what Snowden did, which
characterization of him would you accept — that he is a hero or that he is
a traitor? Defend your choice.

Let’s imagine that you have been asked to help develop a government
manual for the ethical spy. What activities, however effective they
might prove to be, would you not allow on moral grounds?

During the administration of President Eisenhower the Soviet Union
reported that they had downed an American spy plane and captured its
pilot. The State Department did proceed at once to arrange a trade that
returned the pilot to the United States. The President reportedly was
furious, making the case that as long as the American people would
have believed our denials we should not have made this deal that
exposed one of our most secret operations. Would you agree with him
or not?
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During the Second World War the British government made every effort
possible to deceive the Germans about where in France the invasion
would be attempted. As part of the deception they had sent a British
agent to meet with the French Resistance far north of the actual site in
Normandy. The man had been told that if he were captured he was to
bite down on a cyanide pill in his tooth so that even under torture he
would not reveal what he knew. He was captured, which the British
anticipated since that unit of the Resistance had already been
compromised, but he quickly found that the pill did not in fact contain
cyanide and under torture he did reveal what was false information. He
did survive the war, only years later to learn how he had been used.
Were the British wrong to do this?

In general, is a government right or wrong if it goes against individual
rights in the interest of national security? Why?
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REVIEW QUESTIONS

At this point you should be able to defend a specific position on an
ethical question within a consistent framework of ideas. At one level,
looking at individual morality, we have the distinction between an
approach based on principles (the deontological emphasis on moral
obligations) and an approach based on expected results (a
consequentialist emphasis on what is to be for the greatest benefit of
the greatest number). A second level is the distinction between the
approach to government of Machiavelli and Hobbes (essentially the sole
purpose of the state is protection, and whoever is the government is not
bound by moral considerations) and what we find with Locke and Mill
(the state provides a service individuals cannot provide for themselves,
and moral considerations remain important). At both levels we are
guided by whether we are essentially optimistic or pessimistic about
human nature itself.

How is privacy understood in American constitutional law? What limits
should there then be on what is to be made public about ourselves as
individuals? Defend your position.

What is the appropriate role of secrecy in the actions of our
government? How much transparency is desirable? Defend your
position.
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